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I. Purpose

The purpose of this transmittal is to inform local social services districts of a recent ruling by a Territorial Office of the United States Internal Revenue Service (IRS) that may have widespread employment tax ramifications for local departments of social services.  The IRS decision held that a specific local social services district in New York State was responsible for payment of all applicable employment taxes related to one specific legally-exempt in-home child care provider in the district. The IRS considered the local social services district to be that specific provider’s third-party employer.  

Although the Office of Children and Family Services (OCFS) disagrees with the ruling of the IRS Territorial Office in this matter, we are revising the enrollment process for legally-exempt in-home providers in an effort to strengthen the position of all local social services districts that these providers are not district employees. We have developed a model agreement that sets forth the relationship between the legally-exempt in-home provider and the child’s caretaker.  It also includes a statement indicating that the provider acknowledges that he or she is not an employee of the district.  The agreement must be signed by both parties.  Districts must immediately incorporate the attached agreement as part of the enrollment process for legally-exempt in-home child care providers.  Districts may also wish to consider a change in the manner in which child care subsidy checks are issued for legally-exempt in-home child care providers.  Districts that are issuing checks to the legally-exempt in-home providers on behalf of the parents may want to change their method of payment by issuing the checks to the parents only. This will reinforce the fact that only the parents are responsible for paying the providers. 

II. Background on the IRS decision

A legally-exempt in-home provider, selected by a family receiving a child care subsidy from a local social services district, requested a ruling from a Territorial Office of the IRS regarding the provider’s employment status as it related to federal employment tax liability.  The IRS held that the local social services district controlled the payment of wages to the provider and, therefore, the district was liable for the related employment taxes on the provider’s income. Subsequently, the district requested a reconsideration of the ruling from the IRS and the IRS reaffirmed its decision.

After being made aware of the IRS’s decision in this case, OCFS reached out to other states for their experiences regarding this issue. The State of Michigan informed OCFS that it had a similar issue with an IRS ruling. Michigan formerly issued two-party checks in the names of the parents and the providers.   Michigan had to change its method of payment and issue the subsidy payments only to the parents to satisfy the IRS and be released from the requirement to pay employer taxes.    

III. Program Implications

In addition to the enrollment form provided in 01-OCFS-LCM-11, the form provided in this LCM as Attachment A, Agreement for Legally-Exempt In-Home Child Care, must be used in all circumstances when a parent has hired a legally-exempt in-home provider.  The form provides an acknowledgement by the parent that he/she is the provider’s employer.  The form also has the provider acknowledge that the parent is his/her employer.  Districts must require providers of legally-exempt in-home care currently enrolled with their districts and the parents using such care to sign and return the Agreement.  Districts that fail to do so are at greater risk of being considered by the IRS to be the employers of the providers.  

While districts continue to have the authority under 18 NYCRR Part 415.5(f)(1) and (2) to issue checks in the parent’s name or in the provider’s name on behalf of the parent, OCFS recommends that districts consider issuing checks only in the parent’s name when a legally-exempt in-home provider provides care.  If the method of payment is changed, a Notice of Intent to Change Child Care Benefits (LDSS-4781) must be issued to the recipient.  A notice of change in the method of payment where such change does not result in the discontinuance, suspension, reduction or termination of child care services or does not force the recipient to make changes in child care arrangements does not have to be sent ten days in advance of the change.  Districts can make such a change and send notification to the parent at the same time.  

We hope that these two changes provide a greater level of protection for districts.  However, judging by the differences in rulings in Michigan and New York, there does not appear to be any consistency among the IRS territorial offices in determining policy in this area.  Therefore, at this time, districts should not assume that either of the above actions is guaranteed to protect against an adverse ruling by the IRS.  

Larry G. Brown s/s


Larry G. Brown

Deputy Commissioner

Division of Development & Prevention Services
Attachment A

Agreement for Legally-Exempt In-Home Child Care

A. Parent Certification:

I understand that I can choose who will provide child care for my child.

I understand that if I choose someone to come into my home to provide child care, that I am the sole employer of this person.

I understand that as the employer, I am responsible for paying minimum wage and benefits to my employee and I may have other responsibilities to my employee.

I understand that it is my obligation to find out what I am responsible for as an employer and make sure I am doing what is required of me as an employer, included but not limited to paying all applicable Federal and State employment taxes required to be paid by me as an employer.

I understand that any child care benefit for which I am eligible may only cover a portion of my child care costs.

I understand that I am responsible for any child care costs that my child care benefit does not cover.

B. In-Home Provider Certification:

I have been hired by   _____________  to provide child care in  ____________ home.  My 

                                   (parent’s name)                                         (parent’s name)

work schedule and wages are determined by  ______________,   who is my employer.  

                                                                          (parent’s name) 
I understand that as my employer, it is _____________ responsibility to pay my wages,  

                                                              (parent’s name)  

benefits, and all applicable Federal and State  employment taxes required to be paid by my employer. 

I understand and acknowledge that I am not an employee of _______________  County Department of Social Services.  I further understand that child care payments that I receive directly or indirectly for providing child care will not make me an employee of that county.

By signing this form, the parent and provider agree to all of the requirements listed above. No payment will be made unless the parent and the provider sign this form.

Parent or Caretaker Name (print)_____________________________

Parent or Caretaker Signature _______________________________

Date:___________

Provider Name (print)______________________________________

Provider Signature_________________________________________

Date:___________
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