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I. Purpose

The purpose of this release is to advise social services districts and other authorized agencies of the provisions of Chapter 76 of the Laws of 2002.  The new chapter specifies procedures to be followed when there is a "substantial failure of a material (important) condition" agreed to by the parties to a surrender pursuant to either section 383-c or 384 of the Social Services Law (SSL) prior to finalization of the adoption. The chapter also includes the requirement for additional provisions to be added to the first page of the Judicial and Extra-Judicial Surrender forms. The new provisions are effective August 19, 2002. The revised versions of the surrender forms are attached to this document.

II. Background

In 1990, Chapters 479 and 480 of the Laws of 1990 enacted a new section 383-c of the SSL and amended section 384 of the SSL to provide new procedures for the surrender of a foster child and a non-foster child to an authorized agency. Guardianship and custody of a child may be voluntarily transferred to an authorized agency through a surrender executed by a parent or a guardian pursuant to either section 383-c or 384 of the SSL.  A section 383-c surrender must be used where the child to be surrendered is in foster care and where the parent or guardian executing the surrender is in foster care.  A section 384 surrender is operative in other situations. Pursuant to both statutes, the surrender instrument "shall be upon such terms and subject to such conditions as may be agreed upon by the parties.”  However, those changes did not include procedures to be followed if an essential or "material" condition of the surrender is not met prior to finalization of the adoption.  According to the bill memo in support of this chapter:  

As noted by the Family Court, Queens County, in Matter of Alexandra C., 157 Misc.2d 262 (Fam. Ct., Qns. Co., 1993), while requiring authorized agencies to notify birth parents in cases in which a person designated in the surrender instrument as the adoptive parent is unable to adopt the child, section 383-c of the Social Services Law does not delineate any procedure following such notice; nor is any procedure spelled out for the failure of conditions.  While similarly authorizing surrenders to be subject to conditions, section 384 of the Social Services Law is completely silent regarding consequences of the failure of conditions set forth in the surrender.

Chapter 76 of the Laws of 2002 attempts to fill this gap by amending sections 383-c and 384 of the SSL, as well as sections 249 and 1055-a of the Family Court Act (FCA) to provide that specific action must be taken by the authorized agency to inform the parent, law guardian for the child, and the court within 20 days of a "substantial failure of a material condition" prior to the finalization of the adoption.  Within 30 days of the failure, the authorized agency must petition the court unless there is "good cause" not to, in order for the court to review the failure and to decide if it is necessary to hold a hearing.

III. Program Implications

Summary of statutory provisions: Chapter 76 of the Laws of 2002 implemented the following mandates upon the Family Court and Surrogate's Court and authorized agencies that accept conditional surrenders pursuant to sections 383-c and 384 of the SSL.
Provisions that impact the authorized agency:

· When terms are agreed to by the parties in the execution of either a judicial or extra-judicial surrender, the authorized agency must notify the birth parent, the law guardian for the child, and the court that approved the surrender within 20 days of any "substantial failure of a material condition of the surrender. "  Such notice is required only if the adoption has not been finalized.  The authorized agency is not required to notify the birth parent where the birth parent has expressly waived that right in a written statement that is included in or attached to the surrender document; AND

· Where there is a substantial failure of a material condition, the authorized agency must file a petition with the court with notice to the birth parent and the law guardian in accordance with either section 392 of the SSL or 1055-a of the FCA within 30 days of the failure, except for good cause shown, to allow the court to review the failure and, where necessary, to hold a hearing. In the absence of such a filing by the authorized agency, the birth parent and/or the guardian for the child may file the petition at any time prior to the finalization of the adoption;  AND

· The birth parent must provide the authorized agency with a designated mailing address, and any subsequent changes in such address at which to receive notices of any substantial failure of a material condition.  Such notification is not required where the birth parent has expressly waived notification by a written statement appended to or included in the surrender. 
· Where the birth parent designates a particular individual or individuals to adopt the child, the authorized agency cannot accept the surrender conditioned upon adoption by a particular person, unless the authorized agency has "fully investigated and certified or approved the individual as a qualified adoptive parent. "

Provisions that impact Family Court and Surrogate's Court:  

· The court must now appoint a law guardian to represent a child who is being surrendered to an authorized agency pursuant to either section 383-c or 384 of SSL.  In making such an appointment, to the extent possible and appropriate, the court must appoint the same law guardian that previously represented the child.

· Where there is a substantial failure of a material condition in a judicial or extra-judicial surrender, the court possesses continuing jurisdiction to re-hear the matter upon the filing of a petition by the authorized agency, the birth parent, or the law guardian for the child or whenever the court deems it necessary to hold a hearing.

· The court executing a surrender that contains conditions must inform the birth parent of the obligation to provide the authorized agency with a designated mailing address and any subsequent changes to that address at which the birth parent may receive notice of any substantial failure of a material condition of the surrender.  The court must also inform the birth parent that he or she can include with the surrender, a written statement that waives the birth parent's rights to such notice.

IV. Required Action

Effective August 19, 2002, authorized agencies that accept the surrender of a child must implement the following:

· The revised versions of LDSS - 4315 and 4315-S (rev. 7/02) Judicial Surrender, and LDSS 4316 and 4316-S (rev. 7/02) Extra-Judicial Surrender forms must be used when a parent surrenders a child in foster care (SSL 383-c) to an authorized agency or when the parent or guardian surrendering the child is also a foster child.

Note:  Effective, August 19, 2002, the forms used by authorized agencies to accept a surrender pursuant to Section 384 of the SSL must contain the provisions as stipulated by Chapter 76 of the Laws of 2002.

(   If the surrender is to be conditional and the birth parent(s) specifies a specific individual(s) to adopt the child, the individual(s) must be "fully investigated and certified or approved … as a qualified adoptive parent” by the authorized agency. 

Note:  Neither the chapter law nor the bill memorandum provides an explanation of what is meant by "fully investigated and certified or approved the individual as a qualified adoptive parent."  It is anticipated that a Chapter Amendment will be sought in the 2003 Legislative Session to clarify this requirement as it applies to certified or approved foster parents who have not completed the full adoptive parent approval process.  In the meantime, it is clear that the statutory language covers individuals who have completed the adoption parent approval process as set forth in either 18 NYCRR 421.15, which applies to the approval of prospective adoptive parents, or 18 NYCRR 421.19, which applies to the expedited approval of prospective foster adoptive parents.  That process must include a completed adoption home study or Adoption Report of Investigation including the required fingerprinting and criminal history record checks for all persons in the home 18 years and over, the required screening by the Statewide Central Register of Child Abuse and Maltreatment of all such persons, and the authorized agency’s approval of the individuals to adopt the child.  It is less clear whether the language also covers a certified or approved foster parent who has not yet completed the full adoption review process.  Therefore, before accepting any extra-judicial surrender instrument for a foster child that names such a foster parent as the individual to adopt, it is recommended that the social services district discuss with the family court its interpretation of the procedures and requirements for accepting such extra-judicial surrenders.   Social services districts and voluntary authorized agencies are reminded that to facilitate the approval of prospective adoptive parents, OCFS adopted regulations on an emergency basis, beginning in September of 2000, which allow a person applying to be a foster parent to be approved at the same time as an adoptive parent (See 18 NYCRR 443.9).  

When there is a substantial failure of a material condition agreed to in the surrender, except where the authorized agency can show good cause, the agency must file a petition (under FCA 1055-a or SSL 392) within 30 days of the failure for the court to review the failure and where necessary hold a hearing.  At the time of the filing of the petition, the authorized agency must notify the birth parent, the law guardian and the court of the filing of the petition. 
Note:  When there is a substantial failure of a material condition of the surrender, OCFS cannot envision any circumstances where an authorized agency would have good cause not to file a petition.

· The authorized agency is responsible for providing the information and determining that the agency employee responsible for taking surrenders knows the following:

1. The new statutory provisions related to conditional surrenders and the consequences and procedures that must be followed when there is a "substantial failure of a material condition", and that these provisions have been added to the revised surrender documents that must be read in full to the surrendering parent(s). 

2. The employee witness must inform the birth parent(s) who wishes to name an individual in a surrender instrument to adopt the child that the agency cannot accept the surrender unless the individual has been fully investigated and approved by the authorized agency as a prospective adoptive parent or, when acceptable to the local family court, the individual has been certified or approved by the authorized agency as a foster parent. 

3. Where terms and conditions have been agreed to in the surrender document, the employee witness must inform the parent(s) that:

· The parent(s) has a right to be notified if there is a substantial failure of a material condition agreed to in the surrender unless the parent waives such right to notice in writing and it is included as part of the surrender document. 

· The parent(s) has the right to petition the court any time prior to the adoption, if there is a substantial failure of a material condition agreed to in the surrender and the authorized agency fails to petition the court within 30 days of such failure.

· The parent(s) must provide a current address and any subsequent changes in that address at which the parent(s) can receive notice of any substantial failure of a material condition of the surrender. 

V. Systems Implications 

None

VI. Additional Information 

An initial supply of the forms will be distributed to all social services districts and voluntary authorized agencies that are authorized to accept surrenders.

Mail your request for additional copies of the forms to:

Office of Temporary and Disability Assistance

Document Services

P.O. Box 1990

Albany, New York 12201

VII. Effective Date  

This directive is effective immediately for the purpose of meeting the provisions of Chapter 76 of the Laws of 2002, which are effective August 19, 2002.

/s/ Nancy White Martinez for

William F. Baccaglini


Issued By

Name: William F. Baccaglini

Title: Director

Division/Office: Strategic Planning and Policy Development
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