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I . PURPCSE
The purpose of this Admnistrative Directive (ADM is to advise
soci al services districts of the revised federal Title IV-E eligibility and

docunent ati on standards resulting fromthe:

Personal Responsibility and Wrk Qpportunity Reconciliation
Act of 1996 ( PRWORA),

Federal Adoption and Safe Famlies Act of 1997 (ASFA), and

Federal child welfare regul ati ons amendi ng Parts 1355, 1356
and 1357 of Title 45 of the Code of Federal Rules (CFR)
ef fective March 27, 2000.

This ADM di scusses Title IV-E eligibility requirenents and identifies

those that have been revised or are new. O her issues included in the new
federal child welfare regulations, e.g. the Child and Fanmily Services
Revi ew, are generally not discussed in this ADMand will be the subject of

other releases fromthis Ofice

This ADM also includes Title I V-E Adopti on Assi st ance
st andar ds, al t hough there is little change since the issuance of 93 ADM 34
in that program

1. BACKGROUND

99 OCFS LCM 30 rel eased in Novenber 1999, which sunmarized the above
referenced federal regulations when they were still proposed regul ations,
is cancelled. 93 ADM 34 is also cancell ed.

The federal Departnent of Health and Human Servi ces, Admi ni stration
for Children and Fanilies (ACF) issued final regulations on Title IV-E
eligibility requirenments on January 25, 2000 that becane effective on March

27, 2000. The regul ati ons mandate additional requirements for Title IV-E
foster care eligibility and nake nore stringent certain previously existing
requi renents. ACF advised, in its comentary acconpanying the rel ease of

the regul ations, that portions of the regulations had been drafted prior to
federal ASFA and reflect prior ACF concerns regarding Title IV-E eligibility
document ati on i ssues.

The new federal child welfare regulations also address Title |IV-E and
Title 1V-B State Plan requirenents, Title IV-E Eligibility and Child and
Fam |y Services Reviews and the Miultiethnic Placenent Act (MEPA). These
issues are discussed inthis ADMonly to the extent that they inpact Title
IV-E eligibility and docunentation

The new federal <child welfare regulations provide for delayed
enforcenent on a limted nunber of the new Title IV-E eligibility
requirenents which are identified in this ADM Furt her, ACF is
continuing to clarify the meaning of certain requirements discussed in this
ADM and how states can fulfill them
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In addition, under provisions of PRAMORA, docunentation of eligibility
for the Title IV-A, Aid to Dependent Children (ADC) programas a condition
of eligibility for Title |IV-E was revised to nandate the use of the
standards of the ADC programin effect in the State on July 16, 1996. Thi s
mat eri al was previously conmuni cated to social services districts in 98 OCFS
LCM 8 and is al so addressed in this ADM

[11. TITLE |1 V-E FOSTER CARE STANDARDS

The predecessor to the Title IV-E Program enacted in 1961 as the Aid
to Dependent Children-Foster Care as a part of the Title IV-A ADC program
provi ded ADC-rel ated benefits to children placed in foster care as a result
of a judicial order renoving the child fromhis or her home provided that
the court determined the renpval was in the child s best interests.
Congress enacted the Foster Care and Adoption Assistance Act (FCAA) as the
Title I'V-E programin 1980. The FCAA enphasized providing child welfare
services such as fanily preservation, but it retained the programs
connection to the ADC programin the eligibility deterni nation process. In
1996, Congress passed the PRWORA that ended the Title |IV-A ADC program but
retained that prior programis eligibility criteria as a condition of
eligibility wunder the Title IV-E program In 1997, Congress passed ASFA
whi ch enphasi zes safety and pronotes permanency for children

A. General Criteria

Title IV-E requirenments continue to enphasize docunentation of
eligibility in the following three areas, the

1. | egal authority governing the <child's initial placenment and
continuation in foster care;

2. child s eligibility for the ADC programthat was in effect on July
16, 1996; and

3. licensing of the foster care setting with an enphasis on safety.

Revised Title IV-E Foster Care Eligibility Checklists, Attachment 1
of this LCM will assist districts in conpleting Title IV-E eligibility
determ nati ons and re-determ nati ons on a case-hy-case basis.

Title IV-E eligibility for a child is dependent on circunstances
regarding the child at the time the child was renoved fromthe hone. The
date of renobval is defined in federal regulations. 45 CFR 1356. 21 (k)
defines it as the date that |egal proceedings were initiated that led to the
child's renoval fromhis hone, i.e. the

- initiation of court proceedings leading to the renmoval of a child
fromhis or her home wunder Article 3 (Juvenile Delinquency or JD), 7
(Person | n Need of Supervision or PINS) or 10 (Abuse and Negl ect) of
the Famly Court Act (FCA); or

- issuance of a court order legally transferring/renoving custody of
the child fromthe parent or other caretaker relative; or
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- signing, by all relevant parties, of a voluntary placenent
agr eenent .

The date of renmpval starts the "renoval cl ock".

Federal regulations define the date a child is considered to have
entered foster care as the earlier of the date of a court's fact finding of
abuse or neglect or 60 days after the child is renoved fromhis or her
hone. This date begins the running of the "ASFA clock" that governs the
ASFA planning and permanency requirenents. |t should not be confused with
the "renoval clock" governing many Title IV-E eligibility requirenments.
Most conditions of Title IV-E eligibility must be met at or around the tine
of the child' s renmoval fromthe hone. If these conditions are not net,
Title |1V-E cannot be established for the entire period of the foster care
pl acenent. These initial placenent conditions are identified in this ADM

B. Legal Authority For Placenent In and Continuation of Foster Care.

Title IV-E eligibility criteria requires that a child be renoved from
his or her home pursuant either to a court order or a voluntary placenent
agreenent. Vol untary surrender instrunents are not recogni zed as providing
initial placenent into foster care for purposes of Title IV-E eligibility
and nmay not be considered when determning initial Title IV-E eligibility.
In order to affect IV-E eligibility, when a child is placed into foster care
by a voluntary surrender agreement, a court order under 358-a nust be
secured to provide appropriate |legal authority.

1. Court Ordered Pl acenents

a. Placenent and Custody (section 472 (a) of the Soci al
Security Act)

To be eligible for Title IV-E, the court order placing a child into
foster care must provide that the child' s placenent and care is given to the
commi ssioner of social services, or the Conm ssioner of the Ofice of
Children and Fanm |y Services (OCFS). Under State statutory standards, the
transfer of legal <custody equates to the Federal standard of an order of
pl acenent and care.

Orders awardi ng care and custody to other persons and entities do not
provide foster care status nor Title IV-E eligibility. In addition, ACF
advi ses that, although courts may direct placenent of a child in a specific
hone or institution, in order for payments to be eligible for Title IV-E
rei mbursement, it nust be clear that the conm ssioner of social services
or OCFS retains full responsibility for the child s placenent. A child
entering care under an order directing placenent in a specific foster care
setting is eligible for Title IV-E funding as long as the comm ssioner or
his or her agent was afforded an opportunity to be heard regarding the
child's placenent. Question and Answer #1 of "Frequently Asked Questions
About the IV-E Final Rule" (Attachnent 2) provides additional federa
gui dance to this issue.

Social services districts are advised to work closely with their
fam|ly courts to clarify responsibility for any case in which care, custody
and placenment has been awarded to them without their involvenent. As | ong
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as it can be denonstrated that the social services district has ful
responsibility for the placenent, e.Jg. they can transfer the child to
another facility without the court's perm ssion, ACF has indicated to OCFS
that Title IV-E eligibility would not be jeopardized.

Title I'V-E continues only so long as the court order continues the

custody award with the conm ssioner. For exanple, if a court order expires
prior to an order to extend the placement is issued, Title IV-Eeligibility
is lost until the custody order is renewed. Pl ease note that when a court

order is signed after the hearing date on which care and custody was awarded
and the hearing date is docunented on the court order, ACF review staff have
previously accepted the hearing date as the effective date of that order

b. Contrary To the Welfare Determ nations (45 CFR 1356.21 (c))

When a court order renoves a child fromhis or her hone, the order
must contain a determination to the effect that the renmoval fromthe home
was in the child' s "best interest". This requirement nust be met in the
first order effecting the renoval, i.e. the first order issued by the court
after the child is renoved fromhis or her home or the order directing the
renoval when a petition has been filed prior to the renoval. The "best

interests" determination must be made in the initial renoval order even if
the court does not place the child into foster care at that tine and, for
exanpl e, places the child into detention or awards care and custody to a
relative. Failure to secure a deternmination to the effect that the renpva
was in the child's "best interests"” results in the child's ineligibility
for Title IV-E for the entire foster care placenent resulting fromthat

renoval . Prior to the recently anended federal regul ations, states were
allowed up to six nonths after the child s renpval to secure the "best
interests" determination if it was not done in the first order. States are
no longer given this six nmonth period to obtain such a determ nation. Thi s

is one of the initial placenent conditions required by Title IV-E
eligibility referenced on page 4 of this ADM

The FCA and Social Services Law (SSL) provide that a deternination
nmust be made that it would be "contrary to the welfare" of the child for him
or her to remain in the hone. The SSA is clear that the determination is to
be to the effect that the child' s "best interests" have been net. In prior
reviews and in federal Departnent Appeals Board (DAB) decisions, ACF has
accepted alternative phrasing about the renoval, such as it was "contrary to
the welfare" of the child to remain in the hone, or that the child required
"placement and treatnent" outside the home or the child was in "imrnent
risk" if left in the hone as neeting the "best interest" requirenent.

c. Reasonable Efforts to Prevent Renoval Determination (45 CFR
1356. 21(b) (1) (i)

When a child is renoved fromhis or her hone and placed into foster
care, the court nust nmake a determination in an order that the agency nade
"reasonabl e efforts" prior to placenent to prevent or elimnate the need for
renoving the child from the hone or to make it possible for the child to
safely return to his or her hone, or that reasonable efforts were not
required. This determination nmust be in a court order. Failure by the
court to nake such a deternination expressly in the order within 60 days of
the child' s renoval will result in the child' s ineligibility for Title IV-E
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for the entire foster placenent. This is one of the initial placenent
conditions required by Title IV-E eligibility referenced on page 4 of this
ADM

Prior to March 27, 2000, whenever the court determnmined that
"reasonable efforts" were made to prevent the child's renmoval fromthe hone
or to return the child to the home, the "reasonable efforts" requirenment was
net as of the date of that determination. This is no |onger the case. The
new nore restrictive requirenent nust be net.

d. Reasonable Efforts To Achi eve Pernmanency (Section 1356.
21(b)1 (ii))

Title IV-E now also requires that the agency secure a court
determ nation that "reasonable efforts" were made to finalize the permanency
goal for the child by the tine the child has been in foster care for 12
nonths and for each 12 nonth period thereafter for as long as the child
remains in care. Failure to secure such a deternmination on a tinmely and on-
going basis results in the loss of Title IV-E eligibility wuntil such a
determination is made by the court. The child's first day of foster care
for this requirenent is defined by the "ASFA cl ock". The first day of
pl acenent occurs the earlier of the date of an adjudication of abuse or
negl ect or 60 days after the child's renoval fromthe hone. The first day
of placenent nade under Article 3 or 7 of the FCA or nade pursuant to a
vol untary agreerment would, by definition, be 60 days after the «child's
removal fromthe hone.

The State statute and the New York State Ofice of Court
Admi nistration's (OCA) procedures facilitate the holding of a permanency
hearing by incorporating the issuance of the extension of placenment with the
per manency heari ng. The permanency hearing order nust reflect the court's
determ nati on whether the agency nade "reasonable efforts” to achieve the
per manency goal

A court may find that "reasonable efforts" to return the child hone
are not necessary under certain circunstance specified in the ASFA
| egi sl ati on. Anong such circunstances are court determinations that the
par ent : has been convicted of nurder or mansl aughter of another child of
that parent, subjected the child to "aggravated circunstances" as defined by
state |law, subjected the child to a felony assault, or has had his or her
parental rights involuntarily termnated with respect to a sibling of that
child (see FCA sections 1039-6).

ACF has advised states, in its comrentary to the publication of the
final rules issued January 25, 2000, that they will not be penalized in any
review or audit for the failure of a court to make a "reasonable efforts”
determ nation to finalize a permanency goal until March 27, 2001. Thi s
gives states a one year 'grace' period to inplenment this requirenent prior
to exposure to any negative fiscal consequences. Soci al services districts
are required to secure such "reasonable efforts" deternmination to finalize a
per manency goal in all appropriate cases regardless of the federal 'grace'
peri od. Such determ nations are required by State |l aw and are supported by
good casework practice. However, Title IV-E eligibility and claimng nay
continue during the 'grace' period (i.e. up through March 31, 2001) in cases
where the court has not nmade an explicit determnation of "reasonable
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efforts", or if the court determ nes that "reasonable efforts” were not mde
but shoul d have been nmde.

The "Redetermination of Title |[|V-E" checklist" (see attachnent 1)
addresses this and other relevant re-determ nation criteria.

e. Docunenting Court Determ nations (Section 1356.21 (d))

The federal child welfare regulations are not only explicit as to the
time frames for securing court determinations regarding "contrary to the
wel fare" and "reasonable efforts", they also establish requirenments where
such determ nati ons nmust be docunented. The court nust explicitly state its
determ nations in its orders. The only acceptable alternative, for audit
purposes, is hearing transcripts. Districts should consult wth their
fam|ly courts on the availability and costs of securing transcripts if it is
expected that copies of orders can not be retained in records that wll be
avai l able for future audits. ACF will not recognize, and prohibits the the
use of, other forns of docunentation to satisfy an audit, e.g. the use of
"Nunc pro Tunc" orders (an order issued now for what was determ ned by the
court but the court did not correctly state in the order originally issued)
or orders containing only a check list in lieu of explicit determ nations.
“Nunc pro Tunc" orders are generally witten a considerable period after the
original order being corrected and ACF has doubted their reliability and
rejected them when used in audit responses.

ACF has enphasi zed the need for the court to nmake individualized

det ermi nati ons. The court nust docunent the evidence used for its
det er m nati on. ACF has suggested that court orders which nake specific
references to a petition, including the date and docket nunber, that

describes the case circunstances that form the basis of the court's
determ nation are acceptable for docunenting the evidence wused inits
det er m nati on. Petitions which are not clearly referenced in the orders
will not be accepted by ACF to docunent the basis of the court's
det ermi nati on.

2. Voluntary Pl acenent Agreenents

For purposes of Title IV-E eligibility, vol untary pl acenent
agreenments executed in accordance wth SSL section 384-a provide |ega
authority for the first 180 days of placenent or signing by all parties of
the voluntary placenent agreenent. By day 180, a court nust reviewthe
vol untary placenment agreenent and deternmine that continuation of the
placenent is in the child's "best interest.” |If this court deternmnation is
not made by day 180 of the placenent, Title IV-E eligibility ceases for the
remai nder of the placement even if the order is secured |later. Thi s

condition of eligibility has been unchanged by the federal regulations and
ASFA. State procedures set forth in section 358-a address the issue of court
revi ew.

Pl acenents made pursuant to voluntary placenent agreenents are

subject to other federal ASFA requirenents, including annual pernanency
hearings and court determi nations regarding the agency's efforts to achieve
per manency di scussed above. Social services districts were notified of the

revi sed recommended "Vol untary Pl acenent Agreenent Instrunent” in 00 OCFS
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ADM 2.

C. Eligibility for Ald to Dependent Children Criteria

Congress abolished the ADC Programwi th the passage of PRWORA in 1996
but retained its link to the Title |IV-E programby requiring, as a condition
of Title IV-E eligibility, that the child be eligible for ADC based on the
state's ADC eligibility standards in effect as of July 16, 1996. This date
is referred to as the "l ook back date", and is the same date as that used in
determning eligibility for Medical Assistance under Title X X

In order to neet the ADC standard for Title IV-E eligibility
pur poses, each placenent nust neet the foll owi ng conditions:

- the child neets the ADC eligibility criteria in effect on
July 16, 1996 by using the househol d circunstances that existed
in the nonth the renoval was initiated either by the filing of
a petition seeking a court order to renove the child from the
hone or the execution of a voluntary placenent agreenent by a
parent or guardi an; and

- the child was living with a specified relative in the nmonth
of the initiation of the removal, or in one of the six nonths
preceding that nonth, as specified wunder the conditions of
section 1356 21(Kk).

As a condition of Title IV-E eligibility for placenments occurring
after July 16, 1996 if the child can not be deternined eligible for ADC,
using the July 16, 1996 standards, there is no Title IV-E eligibility for
that pl acenent. ADC eligibility nust be docurmented for time the child was
renoved fromthe hone based on the follow ng el ements.

1. Age

In order to be eligible for both ADC and Title IV-E, a child nust be
under the age 18, or if over the age 18 but under the age 19 and in a
secondary | evel of education and expected to graduate from high schoo
bef ore becomi ng 19. Case record materials such as petitions, court orders,
birth certificates, Uniform Case Record (UCR) docunents and progress notes
have all been accepted as docunenting the child' s age. For children 18
years of age, copies of school records are needed to docunent that the child
is expected to graduate high school prior to his or her 19th birthday.

2. Renobval Fromthe Home and Living Wth A Specified Relative

For purposes of Title IV-E eligibility, the date the child is renoved
fromthe hone is the date a petition leading to the renoval order was filed
or the date a voluntary placenment agreenent was signed. Title IV-E al so
requires that the renoval be fromthe hone in which the child had been
living with a specified relative defined in 18 NYCRR 369. 1. The child is
consi dered to have net this test if the case record docunments that the child
was living with such a relative in the nonth of renmoval or any of the six
nont hs precedi ng the nonth of renoval, and the:



Date Decenber 12, 2000
Trans. No. 00 OCFS ADM 5 Page No. 9

- cust ody was transferred from that relative to the
conmi ssi oner of social services or OCFS, or

- custody was transferred froma relative with whomthe child
had been living within one of the preceding six nonths even if
the relative was not living at the sane address as the child at
the tine of filing of the petition or signing of the placenent

agreenent. This situation includes instances where the child
remains in the same hone in which the child had been living
with a relative who then becones the child' s kinship foster
parent.

If achildis renoved fromthe hone of a relative with whomthe child
has been living for longer than six months but the custody is renoved from
another relative (usually a parent) and the child has not also been |Iliving
with that relative during the six nonth period, there can be no Title IV-E
eligibility. Attachment 3 to this ADM contains several case exanples
provided by ACF to help clarify the Title IV-E renoval test. Districts are
urged to docunent clearly in the case record the circunstances and |iving
arrangenents surrounding the child' s renoval and placenent into foster care.

3. Deprivation Factor For ADC

Eligibility for ADC requires that the case record fully docunent that
a child is deprived of parental support for at |east one of four parenta
deprivation factors that were a part of the ADC eligibility requirenments as
of July 16, 1996, i.e.: death, absence, incapacity or unenploynent of a
par ent . As with all eligibility factors, the deprivation factor nust be
docunented for audit purposes. |In previous audits, cases and paynments have
been disallowed because the record did not docunent the deprivation factor
at the time of the child s removal fromthe hone. I n addition, with the
repeal of the ADC program WVS screens reflecting recei pt of Tenporary
Assi stance to Needy Families (TANF) or Safety Net (SN) assistance can not be
used alone to establish whether the case has a deprivation factor
Districts nay want to consider using Medical Assistance eligibility screens
reflecting a deprivation factor if the case is related to the prior IV-A
program

The parental deprivation factor nust exist at the tinme of the child's
renoval fromthe hone to neet Title IV-E eligibility requirenments. It nust
be i ndependently docunmented in the case record regardless of the child's
TANF or SN status on W The facts of a given case nmust be docunented and
applied to the criteria for ADC categorical eligibility as of July 16,
1996. The following docunments have been found acceptable by federa
reviewers in the past and should be used to docunent the deprivation factor
for Title |V-E purposes.

a. Absence of a parent - Case record notations, such as the
UCR, court petitions, and referrals to the child support unit which reflect
a parent's absence fromthe hone are accepted by federal reviewers.

b. Incapacity of a parent - Docunentation of receipt of SSI
various disability benefits or nedical verification of a condition Ilimting
parental functioning or ability to earn incone are accepted by federa
revi ewers.
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c. Death of a parent - Case record materials, such as the UCR
court records, death certificate, obituary or receipt of survivor's benefits
are acceptable to docunent this deprivation factor

d. Unenpl oyed parent - This deprivation factor has conpl ex and
technical requirements wunless at |least one parent is in receipt of
Unenpl oyment | nsurance Benefits (U B). Receipt of UB automatically
qualifies a case for the unenpl oyed parent deprivation factor. In all other
circunmstances, |ocal social services districts should refer to 92 ADM7 for
further information on docunmentation of this factor

4. Financial Eligibility For ADC

Social services districts can no longer rely on WVS screen prints to
reflect a child' s active status in an assistance case in the nonth of
renoval fromthe hone to document ADC financial eligibility for Title IV-E
purposes because Title IV-E eligibility is based on t he financi al
eligibility criteria in effect on July 16, 1996, not on the current TANF
financial eligibility criteria. The financial eligibility test can be nmet
in one of the three follow ng ways.

a. Famly in receipt of TANF or Safety Net (SN) Assistance

Wen a child has been renoved fromthe hone of a parent in
recei pt of TANF or SN benefits, social services district staff nust access
the existing ABEL Budget for the public assistance case. Wi | e using the
ABEL Inquiry feature, staff nust calculate the ADC financial eligibility by
applying the incone fromthe existing ABEL budget to generate a 'scratch-pad
budget' with a "fromdate" of 07-01-96 and a "to date" of 07-31-96 in the
budget worksheet. This will allow ABEL to cal cul ate a budget pursuant to
the July 1996 ADC standard. A copy of the resulting 'scrat ch- pad
budget' screen nust be printed and retained in the case record.

NOTE: An ABEL budget will include in its calculations a determination of the
requisite 185% of the standard of need as well as a determination of
eligibility for an ADC grant as of July 16, 1996. Both steps are required
to neet the ADC financial eligibility test.

b. Fanmily Not On Public Assistance

An ABEL budget <calculation nust be done for all renmovals from
parental homes which are not in receipt of Public Assistance. For such
cases, social services districts nust secure adequate incone and needs
verification to do such a budget to establish ADC eligibility. If it is
readi |y apparent in case record docunentation that the case wll not neet
the ADC criteria, as the reason the case is ineligible for Title IV-E, it is
not necessary to do a budget but a comrent should be recorded explaining
this. Pl ease refer to 97 LCM 38 for further discussion on budgeting these
cases.

c. Children Renmobved From Homes Ot her Than Parents
A child who at the tine of renpbval is living with a relative (as

defined in 18 NYCRR part 369 (1)(b)) who is not the child' s parent or step-
parent and the child has no incone or resource in his or her own nane can
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be deened to pass the ADC test wi thout a budget conputation. Docunent ati on
of the living arrangements and the inquiries denonstrating that the child
had no inconme or resources in his or her own nane nust be kept in the case
record. A child in such a living circunstance who does have incone and/ or
resources in his or her own name will require an ABEL budget «calculation

based on the child's income to denpbnstrate ADC financial eligibility.

5. Citizenship/Qualified Alien Status
The applicant nust be a U S. citizen or qualified alien as defined under the
PRWORA. The "TANF Qualified Non-citizenship Chart" (attachment 4) should
be wused to identify qualifying aliens by referring to those statuses |isted
as eligible for TANF.

C. TANF-EAF Eligibility

Social services districts nmust still do eligibility determ nations
for TANF-EAF pursuant to 00 OCFS ADM3 regardless of the Title IV-E
eligibility status of the case. The federal regulations do not allow for

claimng of TANF-EAF funds for itens (e.g. roomand board) eligible for
Title I'V-E funding, but the TANF-EAF funds are avail able for services (e.qg.
tuition) not funded by Title IV-E

D. Provider Eligibility (45 CFR 1356. 30)

Only paynents for foster care roomand board issued to providers who
are finally approved or certified under State standards can be clainmed for
Title I'V-E rei nbursenent. Paynents nade to, or on behalf of, hones issued

enmergency approvals or certifications are not considered final, regardl ess
of the reason for the energency status. Thus such honmes are not to be
claimed as Title IV-E until the first of the month in which the fina
approval or certification is granted. 00 OCFS LCM 25 contains instructions

for claining payments to homes in energency approval or certification
st at us.

The prohibition on claimng Title IV-E funds for paynents to foster
care hones in energency approval or certification status applies only to
room and board paynents. Payments for clothing, child care, and
transportation for the child's visits to his or her home renain eligible for
Title I'V-E funding, as do adnministrative expenditures, provided the case is
otherwi se eligible and authorized for Title IV-E.

E. Title IV-E/Title |V-D Requirenents

Federal statute requires assignnent of support rights for Title IV-E
foster care cases. All Title IV-E foster care cases nust be referred to the

social services district IV-D Unit unless such a referral wll adversely
affect the health, safety or welfare of the foster child or other persons in
the applicant's household, or if such a referral will inpair the ability of

the child to return home (18 NYCRR 422.4 (a)(1)). Since there is an
assignment in effect for Title IV-E cases, the use of the DSS-2860, t he
Child Support Enforcenent Referral, is appropriate. Please refer to 99 ADM
5 for further discussion of child support issues.
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F. Suppl enental Security Incone (SSI) Eligibility for Foster Children

Soci al services districts should screen those children det er m ned
to be ineligible for Title IV-E foster care, for SSI eligibility. The SSI
benefit level for children in foster care is the "living with others"

arrangenent for that program Any child who was eligible for Title IV-E
foster care but then loses eligibility should also be screened for SS
eligibility.

There is no local share in the SSI nonthly benefit paynents. If the
nonthly foster care maintenance costs up to the Maxinmum State Aid Rate
( MSAR) for an SSI child exceeds the nonthly paynent, the balance is met
t hrough the capped Family and Children Services Block Gant and |oca
revenues. Admi nistrative costs for SSI foster care placenents are shared
50% by the federal agency as a result of the approved local cost allocation
pl an.

Title IV-E foster care reinbursement differs in that it reinburses
50% of the cost of room board and clothing, regardl ess of the cost.
Therefore, social services districts should consider the overall Title |V-E
rei mbursement versus the SSI standard anpbunt when determn ning which program
would be nopst cost beneficial for a foster child who would be eligible for
ei t her program As a general rule, whenever a child is in a group foster
care program Title IV-Ewill provide the greater reinbursenent.

G Re-determination of Title | V-E Foster Care

Title IV-E eligibility must be reevaluated at |east every 12 nonths
and whenever circunstances that may effect the eligibility status of the
case occurs. Crcunstances affecting IV-E eligibility during the course of
a foster care placenent include:

1. Age. When a child turns 18 and is not in a secondary |evel of
education and expected to graduate by age 19, or child turns 19 regardl ess
of education level, Title IV-E eligibility ends.

2. Wen legal authority for placenent ends, i.e. care and custody (or
care and guardianship) awarded to the conm ssioner of social services or
OCFS ceases, Title IV-E eligibility ends until legal authority resunes by a

court or der awarding care and custody to the conmi ssioner

3. ADC deprivation factor ceases. If there is no parenta
deprivation factor existing in the home the child was renoved from Title
IV-E eligibility ceases wuntil a deprivation factor can be docunented for
t hat honme.

4. Financial eligibility continues only for so long as the costs of
foster care exceeds the income available to the foster care child.

5. For a foster care child in care for 12 or nore nonths after the
first day in foster care, based on the "ASFA clock", a court nust determn ne
that the agency has nmmde reasonable efforts to finalize the permanency goa
for the child. This determinati on nust be nade every 12 nonths after the
first day in foster care, as well. Failure to secure a court order wth
such a deternination nakes the case ineligible for Title IV-E until such
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determ nation is nade by the court.

I'V. TITLE |V-E ADOPTI ON ASSI STANCE

Federal Title |IV-E adoption assistance paynments are available for
children who neet the federal eligibility criteria for the forner Title IV-A
(ADC) programin effect in the State on July 16, 1996, Title |I|V-E Foster
Care, or the SSI Program and who satisfy the standards for a child with
speci al needs (see SSA section 473 (c)).

Title I'V-E adoption assistance paynents have been available for
eligible children in New York who were adopted on or after Cctober 1, 1980
Attachnment 5 provides definitions of the terms wused for purposes of
determining Title IV-E eligibility for adopti on subsidy cases.

A. Categorical and Financial Eligibility

1. Categorical Relationship

Title |V-E reinbursenent is available for children who, at the tinme
when the adoption petition was filed, are eligible for either the Title IV-E
foster care or SSI programor the forner ADC program as defined in the State
Plan as of July 16, 1996 and who neet the criteria of a child with "special
needs" (see Definitions in Attachnent 5).

Title IV-E, SSI or ADC rel atedness of the child nust be revi ewed when
t he adoption petition is filed. Al though a re-determnation for Title IV-E
Foster Care nay have been done within six nmonths prior to the filing of the
adoption petition, a specific reviewfor Title IV-E, SSI or ADC nust be
conpleted at this point. Eligibility for one of those prograns nmust be
docunented in the child's case record. The LDSS-3921 "Eligibility for Title
| V- E Adoption Assistance" formnmust be conpl et ed.

For adoptions finalized on or after Cctober 1, 1997; when a Title |V-
E adopti on has been dissolved or the adoptive parent(s) die, Title IV-E
eligibility for the case wll resune if and when the child is re-adopted
wi thout the need to do another eligibility determnation for ADC or SS|
rel at edness purposes, but a deternination of special needs eligibility must
be docunented for the new adoption.

2. Financial Eligibility
a. I ncone of Adoptive Parent

There is no neans test for the adoptive parent(s) to determn ne
eligibility for Title |V-E Adoption Assistance paynments. However, QOCFS
regul ation 18 NYCRR 421.24 sets forth the procedure for the consideration of
i ncomre in determning the anount of subsidy to be granted.

b. Incone - Child

At the tinme the adoption petitionis filed, the social services
district nust docunment in the UCR that the child is financially needy
through their eligibility for the ADC program standards as of July 16, 1996,
the Title I V-E Foster Care Program or the SSI Program



Date Decenber 12, 2000
Trans. No. 00 OCFS ADM 5 Page No. 14

3. Programmuatic Eligibility

a. Federal Requirenents

Federally reinbursable adoption assistance is available for certain
Title I'V-E Foster Care, ADC, or SSI eligible children who have been
adopted. These children nay receive such adopti on assistance if:

- the child has been deternined to be a child with "special needs".
Section 473(c) of the SSA provides that in order for a child to be
considered a child "with special needs", they nust neet certain
requi renents as defined in Attachnent 5; and

- adoption assistance paynents are nmade pursuant to an adoption
assi stance agreenent.

An adoption assistance subsidy agreenent is required in each case in
order to receive federal reinbursenent and nmust be signed by all parties and
in effect at the tine of the final court decree of adoption. It is also
required that the anmount of the adoption assistance paynent is to be
det er m ned t hr ough t he Agr eenent with consideration given to the
circunst ances of the parents adopting and the needs of the <child being
adopt ed. The adoption assistance paynents may not exceed the foster care
nmai nt enance paynents that woul d have been paid had the child been in a
fam |y foster hone.

The anmount of the adoption assistance paynent can be adjusted up to
t he nmaxi mum al | owabl e paynent, with the concurrence of the adoptive

parents, when the projected needs of the child change. Any
mai nt enance subsi dy paynents paid above 100% of the foster care board
rate are not subject to federal reinbursenent. The adoption subsidy

agreenent nust be conpleted and signed by all parties before the
adoption is made final for the paynments to be eligible for Title IV-E
rei nbur sement.

b. Non-Recurring Adopti on Expenses

The Tax Reform Act of 1986 anended Title IV-E to provide for federa
rei mbursement to the states to pay for non-recurring adoption expenses.
Chapter 315 of the Laws of 1988, which added Section 453-a of the SSL
enacted the federal provisions for paynent of non-recurring adoption
expenses.

Social services districts nust nmake paynments for non-recurring
expenses incurred by or on behalf of t he adoptive parents. Such
expenses mnust be related directly related to the |egal adoption of a child
wi th special needs when such child was adopted through an authorized
agency. The child does not need to be Title IV-E eligible for
rei mbur sement . The paynents shall be nade by the social services district
either to the adoptive parents directly, to the authorized agency on behal f
of the adoptive parents, or to an attorney on behalf of the adoptive
parents. Reinbursenent is limted to a one tinme paynent of up to $2,000
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c. Relationship of State Requirenments to the Federal Requirenents

There are simlarities between the State and federal requirenents.
However, eligibility for an adoption subsidy is nore broadly defined by New
York than under the federal |aw. Therefore it is necessary to distinguish
between the two and identify the linmts of federal participation

There are three areas of Title |V-E adoption subsidy eligibility that
require definition:

(1) Age - Federal participationis allowed up to the child's
18th birthday and it may be continued only if it is determned
that the <child has a handicapping condition that warrants
continuation beyond age 18, and then only to the child' s 21St
birthday (See SSA section 473(a)(4)). The paynments nust
continue as long as the adoptive parent remains financially
responsi bl e for and provi des any support for the child.

SSL section 453(1)(a) and 18 NYCRR 421.24(c)(18) provide for
State participation in the subsidy for a child up to age 21
when he or she is in receipt of subsidy as | ong as the adoptive
parent remains financially responsible for and provides any
support for the child. In cases where federal reinbursenent is
| ost at age 18 as a result of the handicapping condition not
warranting continued paynent to age 21, a State reinbursable
subsi dy rmust be authorized until the child attains the age of
21, if the child was eligible at the tinme of the adoption and
State eligibility otherwi se continues (See SSL section
453(1) (c)).

2) Initiation of Subsidy - Cenerally, adoption subsidy paynents
for children begin only after an adoption subsidy agreenment has
been signed, and the adoption has been finalized. Except in
those |imted cases described in the regulations, where the
foster parent is to beconme the adoptive parent,the foster care
paynments will continue up to the time the adoption is fina

except in limted situations in cases the foster . For
treatment of subsidies for children who wll be adopted by
parents ot her t han foster parents refer to 18 NYCRR
421.24(c)(2).

NOTE: Upon the death of both adoptive parents, Title IV-E
subsidy paynments eligibility does not continue. However,
State/local subsidy paynents can replace the Title I V-E
subsidy, and continue to be made to the court appointed |ega

guardi an(s) of an adopted child until the child attains the age
of 21 or is subsequently adopted.

Al so, for a child who was adopted and receiving Title IV-E
adopti on assi stance, and subsequently enters foster care, there
is no automatic Title IV-E financial eligibility for that
child's foster care stay. Eligibility is determ ned based on
the adoptive famly's incone and resources. However, if the
child is subsequently legally freed again, the <child retains
his or her eligibility for Title |IV-E adopti on assi stance.
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(3) Special Needs - In order to receive federal reinbursenent,
a child nust be determ ned to have "special needs". Chi I dren

neeting the State's definition of a handicapped or hard-to-
place child as defined in 18 NYCRR 421.24(a)(2) and (3) nay
al so be eligible for federal Adoption Assistance. However,
those children receiving a subsidy solely on the basis of
havi ng been freed for adoption for at |least six nonths wthout
being placed in an adoptive home (OCFS regul ation 18 NYCRR
421.24(a)(3)(i) and (ii)) are not eligible for federal Title
| V- E Adoption Assi stance.

The Title | V-E Adoption Assistance Eligibility Form (LDSS-3912)
remains the required formfor determining eligibility for the
program

Federal reinbursement becane available as of April 1, 1982, for
eligible children adopted after Cctober 1, 1980. The State
adopti on subsi dy program continues to reinburse social services
districts for expenditures made for children who are eligible
for State subsidies and adopted on or after Qctober 1, 1980,
but who do not neet federal eligibility requirenents.

4. Annual Review

The social services district shall determ ne on an annual basis
whet her the adoptive parents continue to be legally responsible
for the child' s support, and whether the child is in fact in
recei pt of support fromthe parents (See 18 NYCRR 426.5(e)).
The result of the annual review nust be documented in the case
record.

If the adoptive parents are no longer legally responsible for
t he support of the child or the child is no |onger receiving
any support from such parents, no further adoption subsidy
paynments is to be nade (SSL Section 453(1)(c)).

NOTE: There is no review of income or resources eligibility
for the parents or «child for the continuation of adoption
subsi dy.

5. Authorization

The Services Authorization (LDSS-2970) nust be used to
aut hori ze both Adoption Assistance and Adoption Services
expendi t ures.

An authorization may only be generated for a six-nonth period
(due to present systemlimtations). However, once eligibility
has been established, neither the categorical relationship nor
the financial eligibility need to be re-determ ned. If it is
determined at the annual review that the adoptive parents are
no |l onger legally responsible for the child or the <child no
longer is in receipt of support fromthe parents, the paynents
nmust be di sconti nued. The conditions for continuation of a
Title |IV-E or State and | ocal subsidy should be reviewed prior
to an authorization.
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6. Medical Assistance (MA) or Medical Subsidy

A child who is eligible for and in receipt of Title IV-E
Adopti on Assistance paynents is automatically eligible for MA
cover age.

Wen a Title |1V-E Adoption Assistance payment is authorized,
federal law and regulation require that MA nmust be provided for
the adopted child. State |law also requires provision of MA for
Title IV-E eligible children (SSL Section 453(1)(h)).

When a child whose guardi anshi p and custody has been comitted
to a voluntary authorized agency is adopted with a Title IV-E
subsi dy, the social services district nmust authorize an MA case
for the child.

State regulations require that, when evaluating what nedica
coverage is available to a child being adopted, eligibility for
State nedical subsidy should only be considered if a child is
not MA eligible

There is no federal reinbursenent for the State nedical subsidy
program

However , since federal reinbursenent is available for MA
eligibility for MA should be deternmined in all instances where
a child qualifies for a nedical subsidy. If the child is MA
eligible, a State nmedical subsidy nmust not be authorized.
However, if a handicapped child | oses MA coverage before age

21, then the nedical subsidy is authorized up to age 21 if the
child was eligible for MA at the tine of adoption

Consol i dated Omibus Budget Reconciliation Act of 1985 (COBRA)

i ncl udes provisions covering MA for Title IV-E and sone other
handi capped adopted children, as foll ows:

(a) A Title |V-E Adoption Assistance paynent is not required
for the purpose of automatic eligibility for MA Thus, there
is no need for a "token" Title |[|V-E adoption assistance
paynent .

(b) The requirenent that the adoption be finalized in order to
grant MA was elimnated as of COctober 1, 1986. MA may be
automatically provided to those children deternined to be Title
IV-E eligible as soon as the adopti on assi stance agreenent has
been signed by the respective parties and approved by OCFS.

(3) Non-Title IV-E children for whom there exists special
nedical or rehabilitative needs which make placenent for
adopti on wi thout MA coverage difficult nmay be eligible for M
when a non-Title | V-E adoption subsidy agreement is in effect.
In order to qualify under this provision, the child nust have
been in receipt of, or eligible for, MAiIin the three nonth
period prior to the adopti on subsidy agreenent being signed.
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This COBRA provision extends MA eligibility to handi capped
children who are not eligible for Title IV-E  Adoption
Assi st ance, wi thout regard to the incone and resources of the
adoptive parents.

NOTE: There is no review of income or resources eligibility
for the parents or child for the continuation of the nedica
subsidy, or Medical Assistance (that is, when eligibility for
MA is provided pursuant to a Title |V-E adoption subsidy
agreenent or under the provisions of COBRA).

REQUI RED ACTI ON

A Foster Care
1. Eligibility Process

The following actions are necessary to determine the eligibility
status for all children being placed in foster care:

a. An application nmust be made by the child' s parents, ot her
relative, other caretaker, or by an authorized representative of the
agency having the care and custody or custody and guardi anship of the
child. The DSS-2921 (WVS Common Application Forn) nust be conpleted
and si gned.

b. Eligibility should be determined by the social services district
within 30 days of the date of application using the "Initial Title
| V-E Foster Care Checklist".

NOTE: If a child ceases to be eligible for Title IV-E, the worker
should then review the case to determine if the child could be
consi dered for the Supplenental Security |Incone (SSI) program | f
there are conditions which may render the child eligible for SSI, an

application for SSI should be submtted to the Social Security
Adni ni stration.

C. Re-determ nations nust be done every 12 nonths to assure
continuing eligibility for Title I V-E Part of the re-determ nation
is to docunent that a deprivation factor, as defined under the forner
I V-A ADC programas in effect on July 16, 1996, continues in the hone
from which the child was renoved. If this can not be docunented

Title IV-E eligibility ceases. Eligibility can resune if a
deprivation factor can be established at a | ater date.

2. Medical Assistance (M)

Foster «children who neet the requirenents of Title IV-E are
automatically eligible for MA

For all other <children in foster care, eligibility for MA nust be
determ ned in accordance with eligibility standards as issued by the
NYS Departnent of Health.
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3. Systens Inplications

(a). Case Qpening Processing - Cases and individuals are registered
in WB via the Application Registration process.

The circunmstances for a child who would have been eligible for ADCif
an application had been made in the nonth of placenent nust be
documented in the case record.

Individuals determined Title IV-Eeligible will be encoded with an
eligibility of code "02" on WS,

Individuals eligible for Title IV-E are automatically Title XIX (M)
eligible and nust have a correspondi ng non-services case (ADC-case
type 13-Upstate Only) opened for purposes of MA coverage. For New
York City, SERMA processing will provide appropriate MA coverage. In
t hose social services districts where Incone Mintenance or MA staff
are responsible for the non-services processing, Services staff
shoul d make referrals for processing using current procedures. In
social services districts where Services staff are responsible for
processi ng the non-services cases, the correspondi ng ADC case-type 13
shoul d be opened.

I ndividuals who do not neet Title IV-E eligibility requirements need
an appropriate Services eligibility deternination. Non-Title |IV-E
eligible children must have a separate MA Only application processed
for deternmination of eligibility for Title XIX (MA). |If the child is
MA eligible, the district should open the MA case (Case Type 20 for
non-Title IV-E) and encode on WWS with an eligibility code of 08-MNA

Each child receiving foster care nust be tracked on the CCRS through
t he Suppl enental Regi stration process. Al appropriate Assessnent
Service Plans, novenent and | egal activities nmust be reported.

(b). Recertification/Re determ nation-Individuals who continue to be
Title IV-E eligible nmust be recertified in the prescribed nmanner.
I ndi vi dual s who are no longer Title IV-E eligible nust be recertified
with an appropriate eligibility code other than 02 (FCAA).

(c) Cases with Dual Eligibility for Title IV-E and TANF- EAF

Pursuant to instructions in 00-OCFS ADM 3, all foster care cases are
to be reviewed for TANF-EAF so that services not eligible for Title
| V-E rei nbursement nmay be rei nbursed under TANF-EAF if the case is
determ ned eligible. Cases determined to be eligible for both Title
| V-E and TANF- EAF must be encoded as 08 and O08-E in the direct
services portion of the services authorization docunment. Purchase of
service lines eligible only for TANF-EAF funding, for instance,
tuition (PCS type 64 or 65) and room and board paynents (PCS type 62)
only whil e undergoi ng energency approval and certification pursuant
to OCFS policy as found in 18 NYCRR Secti on 443, should be encoded
with an "E" suffix.
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B. Adoption Assistance

a. WS/ MM S I nstructions

At present it is necessary to establish a non-services case to
provide MA to adoption assistance individuals in a service case

When children nmeet Title |IV-E Adoption Assistance criteria, case Type
20 nmust be opened

When children do not neet the Title IV-E criteria, full financial
determ nation of eligibility for MA (with federal participation under
Title XIX) is necessary. These children would be opened as case Type
20.

NOTE: Only those children eligible for MA are to be included in M S
and assigned an MA ID Card

b. Services Systens |nstructions

1. Case Openi ng Processing

The process for opening a case for adoption assistance depends on
whet her the case was opened prior to or subsequent to finalization

(a) Prior to Finalization - Processing a Subsidy - the child, as a

fam|ly (case) of one, is opened in the Services conponent of the
Wel f are Managenment System The eligibility of the child will depend
upon the foster care status of the child. If the adoptive parents

are certified foster parents and the child is Title |IV-E eligible,
eligibility code 02 (Title IV-E) should be entered on the Services
Application and the correspondi ng Non-Services case (Case Type 13)
shoul d be opened for MA coverage. In this instance, nmintenance and
administrative costs would be Title |IV-E foster care reinbursable.
If the prospective adoptive parents are not certified or approved
foster parents or the child is not Title IV-E eligible, the child
nmust have a separate MA Only application processed for determnination
of eligibility for Title XIX (MA). |If the child is MA eligible, open
the MA case and encode the Services Application with an eligibility
code of 08 (Case Type 20). If the child is not Title XIX eligible, a
Services incone eligibility determnation should be nade and if
Incone Eligible, the Services Application encoded with an eligibility
code of 14-Income Eligible. Conpl ete case processing with Full Data
Entry (FDE), conpletion of the Services Financial Eligibility
Di spl ay/ Turnaround (SFED/ T) authorizing the adoption subsidy as a

purchase of service and supervisory review and approval . Each child
receiving Adoption Assistance nmust be tracked via the CCRS
Suppl enent al Regi stration process. Al appropriate Assessnent
Service Plans, novenent, adoption, and legal activities nust be
reported.

When the adoption is finalized, the W/ Services case is closed using
reason code 573- Adoption Subsidized or code 574-Adoption Not
Subsi di zed. The correspondi ng non-servi ces Case Type (13 or 20) nust
al so be cl osed.
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(b) Subsequent to finalization - the child, as a famly of one, would
be opened in the Services conponent of the Wl fare Managenent System
using a new case nunber, the child's adoptive name and a new client
i dentification nunber.

If the childis Title IV-E eligible, enter 02 as the eligibility
code. If Title IV-E eligible, open the non-services Case Type 20 for
MA cover age.

If the child is not Title IV-E eligible, use the appropriate
eligibility code.

No CCRS Suppl enmental Registration is required.
2. Review

Once eligibility for Adoption Assistance paynents under Title IV-E is
established, annual reviews are necessary. The only issue in these
reviews is to verify that the adoptive parents continue to be legally
responsi ble for the support of the «child, and that the child
continues to receive support fromthe adoptive parent(s). This is
not a review for inconme eligibility or subsidy change.

VI. EFFECTI VE DATE

This Administrative Directive is effective i mediately.

Mel vin |. Rosenbl at W Iiam Baccagl i ni
Deputy Conm ssi oner Director
for Adm nistration Strategic Planning

and Policy Devel opnment



