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. PURPCSE

The purpose of this directive is to informyou of the requirenments of
Chapter 584 of the Laws of 1988 and Chapter 592 of the Laws of 1990
concer ni ng confidentiality of AIDS and H V-related information
affecting foster and adoptive children and famlies. This directive
al so discusses inplenentation of Department regul ati ons nmandat ed by
Chapt er 584.

The directive requires non-discrimnation in eligibility determ nation
and provision of services for children and famlies affected by AlIDS

or H'V infection; adoption of local procedures to safeguard
confidential information related to HV infection (including AIDS or
H V-related ill nesses); and procedures for access to and rediscl osure

of confidential H V-related informati on when authorized by Chapter
584 and by Chapter 592.

BACKGROUND

In response to issues resulting fromthe human i mrunodefi ci ency virus
(H'V) epidemc, the New York State Legislature enacted Chapter 584,
including a new Article 27-F of Public Health Law (PHL), whi ch
addr essed the issues of disclosure of confidential HV-related
informati on and adm nistration of H V-related tests. Chapter 584 al so
anended Section 373-a of Social Services Law (SSL) to authorize
di sclosure of confidential H V-related information to foster parents,
prospective adoptive parents and adoptive parents. Chapter 584 becane
effective on February 1, 1989.

The legislative intent was to assure that confidential H V-rel ated
information is not inproperly disclosed and that clear standards exi st
for disclosing such infornmation. State agencies which receive
confidential H V-related information were required to pronulgate
regul ati ons to inplement the new |aw. Wi | e Chapter 584 applies
to HV-tested and H V-infected persons of all ages and circunstances,
State Departnment of Social Services regul ati ons wer e anended
to include those individuals and fanmlies in need of expanded human
servi ces because of H V infection. These regul ations becane effective
on Septenber 12, 1989.

PLEASE NOTE: According to law, "Confidentia

H V-related information neans any information
in the possession of a person who provides one
or nore health or social services or who
obtains the infornmation pursuant to a release
of confidential H V-rel at ed i nformation
concer ni ng whet her an individual has been the
subject of an H V-related test, or has HV
infection, HV-related illness or AlDS, or
i nformation which identifies or reasonably
could identify an individual as having one or
nore of such conditions..."
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By assuring protection of the confidentiality of H V-rel at ed
informati on, the Legislature hoped to encourage voluntary testing for
the virus by persons at risk "so that individuals my conme forward,
learn their health status, nmake decisions regarding the appropriate
treatnent," and change at-risk behavior. There was also intent to
l[imt the risk of discrimnation which m ght be caused by unauthori zed
di scl osure of confidential H V-related information.

Fol | owi ng i npl enentati on of Chapter 584 through regul atory anendnents,
soci al services agencies and foster parents rai sed numerous questions
regarding the difficult relationship between the law s confidentiality
requirenents and the foster famly's ability to care for and access
services for HV-infected foster children. As a result, t he
Legi sl ature enacted Chapter 592 of the Laws of 1990, exenpting foster
parents fromthe confidentiality provisions of Article 27-F of Public
Heal th Law when discl osure of confidential H V-related information is

necessary "for the purpose of providing care, tr eat nent or
supervision" of the foster child. Chapter 592 al so exenpts from such
confidentiality restrictions prospective adoptive parents with whom a
child has been placed for adoption. The same |aw adds the |aw

guardian to the list of those who are authorized to have access to
confidential H V-related information concerning a foster child under
speci fic circunstances.

The nunber of HI V-infected children in New York State has continued to
rise. Wil e the highest percentage of cases is concentrated in New
York City, all regions of the State are currently affected. Al
agencies need to be prepared through staff training and planning to
neet the needs of families and children affected by HV infection and
to neet the requirenents of the |law and regul ati ons. This directive
addresses the particular confidentiality issues affecting foster and
adoptive children with HV infection.

PROGRAM | MPLI CATI ONS

A Access to Confidential H V-Related I nformation

Aut hori zed agenci es shoul d be aware that access to confidentia
H V-related information in the case files of foster or adoptive
children nust be given to specific persons or agencies. Access
is also authorized to governnental agencies, and health or socia
services providers when it is reasonably necessary for the
supervision, nonitoring, adm nistration, or provision of services
to the child or child's famly. The devel opment and oversi ght of
saf eguards to the access of confidential H V-related infornmation
in case files are responsibilities of the |local district socia
servi ces conmm ssioner and directors of voluntary agenci es.
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1. Soci al Services Law 373-a and Section 357.3(b) of
Departnment regul ations require that a child' s conprehensive
nedi cal history, including H V-related information, nust be
provided to the follow ng:

a. anot her authorized agency to whomthe care of a foster
child is transferred;

b. certified foster parents or approved relative foster
parents;

c. prospective adoptive parents* and adoptive parents;

d. the child's parents or guardian when the child is

rel eased to their care;
e. the child discharged to his or her own care;

f. any adopted forner foster «child, wupon request, as
required by Chapter 165 of the Laws of 1990.

Prior to placing an H V-infected child with either foster or
prospective adoptive parents, t he casewor ker shoul d
determ ne whether the parent is willing to care for an H V-
infected child, since children infected with this disease
may require substantially nore support and care than ot her
children. |If the response is positive, then the caseworker
will need to make a further assessnment of the enotiona

stability, attitudes and physical ability of the parents to
provide the exceptional Ilevel of care such children may
need. Prelim nary discussions concerning placenent of an
H V-infected child should be general and should not
provide confidential H V-related information about a child
until a specific placenent plan is being considered.

EXCEPTI ON: In the case of placenment in an
approved relative foster hone, whi ch often
occurs as an energency situation, obviously a
specific child or children wll be involved.
In such cases it is essential to informthe
relative of the child' s condition, if known,
and assess prior to placenent the relative's
willingness and capacity to care for or adopt
the H V-infected child.

*"Prospective adoptive parents" are persons who have net criteria and
standards for adoption through screening and hone study as specified in
Section 421.16 of Departnent regul ations, who have indicated an interest in
adopting a particular child, and for whomthe authorized agency has begun
the placenment agreenent process described in Section 421.18 of Departnent
regul ati ons.
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Certified foster famlies who are wlling to accept
responsibility for the care of such children should be
informed before the actual tine of placenment if a child to
be placed in their care is known to be an H V-infected
chi |l d. Except in extreme energency situations, persons
accepting such children shoul d be of fered advance
preparati on and counseling prior to placenent. In any case,
Departnment regul ations require that such information nust be
given to the foster parent at the tine of the child's
pl acenment .

Again, confidential information on the HYV status of a
particular child nmay not be given to applicants for adoption
until the authorized agency has begun the specific placenent
agreenent process described in Section 421.18 of Departnent
regul ati ons. However, casewor kers shoul d det erm ne
whet her the applicants are willing to accept an H V-infected
child. The general questions of wllingness and capacity to
care for such a child should always be resolved prior to
actual placenent. Child-specific HV-related and other
health informati on nmay appropriately be given, for example,
when visitation prior to placenent is being arranged between
the prospective adoptive parents and the adoptable H V-
infected child. At that tinme agency staff shoul d di scuss
with the prospective adoptive parents the HV status of the
child.

The | aw and Departnent regul ations clearly pernit access to
confidential H V-related information in case records when
there is a "need to know' in the ordinary course of business
and provision of services. Specifically, an authorized
enpl oyee or agent* of an authorized agency nmay have access
to such information when it is reasonably necessary for the
super vi si on, nonitoring, admnistration, or provision of
services to the child or child's famly. The same
standard is applicable to facilities operated by authorized
agenci es, including agency boardi ng hones, group hones,
group residences and institutions. The nedical history,
i ncluding any confidential H V-related informati on, of each
child placed in foster care in such facilities, should be
accessible to the caseworker, supervisor, health personnel,
treatnment team or other persons needing such information in
order to supervise, nmonitor, adm nister or provide services
to the child.

*The

who woul d,
agency,

| aw defines "authorized enpl oyee or agent" as "any enpl oyee or agent

in the ordinary course of business of the provider or governnent
have access to records relating to the care of, treatnment of, or

provision of a health or social service to the protected individual."
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Local agency officials will determine which staff persons

"need" to have access to this information. Practi cal,
common sense judgnent will dictate these deci sions. For
exanpl e, the caseworker assigned to a specific case, as well
as the caseworker's supervisor, will need access to the case
file which includes records of all nedical tests and
di agnoses. A support staff person assigned to enter case
information into conputerized records has a "need to know. "
The third party reviewer of a case record i nvol vi ng

confidential H V-related informati on has a "need to know. "

In all circumstances when access to confidential H V-related
i nformation is necessary, t he aut hori zed agency's
adm nistration is responsible for providing to those persons
receiving the information the witten statenent (Appendi x
C) warning of penalties for unauthorized redisclosure.

The law guardian of the child, appointed to represent the

child in |legal proceedings, has a "need to know'
confidenti al H V-rel at ed information as authorized by
Chapter 592 of the Laws of 1990. However, the |aw

guardian's authority to redisclose such information is
l[imted (see C.1.b. on p. 12).

B. Saf eguards to Access

1

In order to ensure that confidential H V-related information
is accessible only to authorized enpl oyees and that policies
are in place to safeguard access, each authorized agency is
responsi ble for developing a witten nanagenent plan which
will be available for review upon the request of the

Depart ment . (See Section 431.7(a)(1) of Departnent
regul ati ons.) Since all <child welfare case files are
confidential, it is assuned that basic procedures for
protection of information are already in place. Such
procedures should be reviewed to ensure that access to files
is limted to authorized persons and that files are
secur ed. Confidential H V-related information which is

stored electronically nust also be protected from access
except by authorized individuals.

It is essential that authorized agencies provide infornmation
and training for all staff in the requirenment for
confidentiality of HIV-related information and in the |ega

penal ties for unauthorized access and redisclosure. The |aw
requires that the following witten warning statenment nust
be provided to all persons with current or past access to
such information:
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This information has been disclosed to you from
confidential records which are protected by
State | aw State | aw prohi bits you from nmaki ng
any further disclosure of this i nformation
without the specific witten consent of the
person to whomit pertains, or as otherw se
permtted by |aw Any unaut horized further
di sclosure in violation of State law may result
in a fine or jail sentence or both. A genera
authorization for the release of nmedical or
ot her i nformation is not suf ficient
aut horization for further disclosure.
(See Appendix C for war ni ng st at enent in
Engl i sh and Spani sh for reproduction and
di stribution.)
Unaut hori zed di scl osure of confidential H V-related information,
whet her through deliberate action or negligence, wll result in
the person disclosing such infornmation to be subject to civi
penalties not to exceed $5,6000 for each occurrence. A person
willfully disclosing such information without authorization may
al so be found guilty of a mi sdenmeanor, according to Article 27-F
of the Public Health Law
C. Redi scl osure of Confidential H V-related |Information

Redi scl osure of confidential H V-related informati on concerning a
foster or adoptive child by persons or entities with authorized
access to such i nfornmation is permtted under certain
circunstances and when required procedures are foll owed.

1. Per sons who nay redi scl ose wi t hout prior witten
aut hori zation or consent:

a. the local social services comm ssioner and his/her

desi gnated representative when the child | acks capacity
to consent and:

(1) the social services district has taken protective
custody of the child; or

(2) the child has been adjudicated as an abused or
negl ected child and custody has been transferred
to the social services district; or

(3) the guardianship of the child has been transferred
to the social services district after parenta
surrender or termnation of parental rights.
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b. the |aw guardian of the child "for the sol e purpose of

representing the mnor" <child if that child [Iacks

capacity to consent. (See I111.C.3 on p. 13 for
definition and di scussion of capacity to consent.) | f
a deternmination has been made that the <child has
capacity to consent, the law guardian may not

redi scl ose confidential H V-related i nformati on w t hout
the child's witten consent.

the prospective adoptive parent with whom an H V-
infected child has been placed for adoption.

the foster parent caring for an H V-infected child when
redi scl osure is necessary for the purpose of providing
care, treatnent, or supervision of the foster child.

Persons to whom foster parents redisclose confidential HI V-

rel at ed

information should be provided the warning statenent

(Appendi x C) agai nst further redisclosure.

2.

The following guidelines indicate acceptable reasons for

foster parents to redisclose to otherwi se unauthorized
persons confidential H V-related information concerning the
foster child in their care:

a.

to persons living in the household with the child and
provi ding care and/or enotional support for the child;

to rel atives, nei ghbors or others directly and
substantially involved in the care or supervision of
the child;

to other nenbers of a support group for foster parents
caring for H V-infected children. The formation of
such support groups of foster parents with a common
experience in caring for HV-infected children is
hi ghly desirable and is to be encouraged. Such groups
can be essential in sharing information related to the
disease and to the care of such children and in
provi ding strong enotional support which will assist in
the care, treatnment and supervision of the child.

to in-home services providers when necessary for the
nedi cal care of the child or to obtain specialized
servi ces. These may include home health aides,
honermakers, respite care providers, in-hone day care
provi ders, or in-honme educational personnel.

to day care providers and schools only when nedica
necessity, such as giving a nedication prescribed by a
physi ci an, requires redisclosure.
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PLEASE NOTE: Qut - of - hone day care providers
and schools are not permtted to require
confidenti al Hl V-rel at ed information as a

condi tion for adm ssion.

Caseworkers are advised to counsel with foster parents of ol der
pre-adol escent or adol escent foster children regarding their
pl anned redisclosure of confidential H V-related information
concerni ng such children. Foster parents, while given the right
to redisclose for the purposes specified above, shoul d be
sensitive to children's feelings about redisclosure and should
consider how the children and the inforned persons are likely to
respond. Caseworkers and/or foster parents nmay find a di scussion
of this issue with older children appropriate and beneficial.

PLEASE NOTE: A child with capacity to
consent* (for exanple, an adolescent) cannot
prohi bit access or redisclosure to persons or
entities expressly authorized by law to receive

confidenti al H V-rel ated i nfornmation (for
examnpl e, foster parents and aut hori zed
agenci es).
3. Except as di scussed above in Section C.1 and 2, redisclosure
of confidenti al H V-related information to previously

unaut hori zed persons is not legally pernmtted wi t hout
specific witten authorization by the person or entity
| egal |y authorized to consent to nedical care for the child
or by the child with capacity to consent.

Persons who nmmy provide witten authorization/consent for
redi scl osure

a. The foster/adoptive child hinself or herself wth
"capacity to consent."

* According to law, "capacity to consent" neans an individual's ability,

det er mi ned
appreci ate

without regard to the individual's age, to wunderstand and
the nature and consequences of a proposed health care service,

treatnment or procedure, or of a proposed disclosure of confidential H V-
related information, as the case may be, and to nmake an infornmed decision

concer ni ng

the service, treatnent, procedure or disclosure.
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The question of capacity to consent to redi sclosure requires
a determ nation by the | ocal social services comm ssioner or
designated representative in consul tation with ot her
pr of essi onal staff who may i ncl ude a physi ci an,
psychol ogi st, or caseworker, as well as the foster or
adoptive parents. A decision should take into consideration
the maturity of the child and the child's ability to fully
conprehend and appreciate the consequences and inplications
of the redisclosure of such information. Even for ol der
children who may be deened fully able to wunderstand,
counseling and interpretation are essential prior to the
child' s signing an authorization for redisclosure.

b. The birth parent of a child placed voluntarily into
foster care.

A signed authorization for redisclosure of confidentia
H V-related information concerning the child may be
requested fromthe parent at the tine a child is

voluntarily placed in care. In the absence of witten
parental consent where applicable, and when a child
| acks capacity to consent, court authorization or

conversion of the case to protective custody under
Article 10 my be necessary to allow redisclosure to
persons or entities not expressly granted access.

c. The soci al servi ces conmi ssi oner or desi gnat ed
representative.

Wien a local social services conm ssioner has taken a
child into protective custody or has been awarded
custody or guardi anship of the child by the court, the
| ocal conmi ssioner or designated representative nay
authorize redisclosure to specific, naned persons,
stating the reason for such redisclosure. Again, this
witten authorization to redisclose is not required for
adoptive parents, for law guardians representing
m nors, or for foster parents when redisclosure is
necessary for the care, treatnent and supervision of
foster children.

Wien witten authorization to redisclose confidential H V-
related infornmation to a specific person is necessary, t he
| ocal soci al services conmi ssi oner or desi gnat ed
representative is also responsible for providing to the
person to whom the information is given the warning
statenent required by |aw. A nmodel formfor this purpose,
"Aut horization for Redisclosure of Confidential H V-rel ated
Information," is attached in Appendi x B. Pl ease note that
this form includes both the authorization and the warning
statenent and is to be signed by both the person authorizing
redi sclosure and the person receiving the confidentia
i nformation.
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D. Medi cal Records

1

In safeguarding nedical records wthin the wuniform case

record, the authorized agency is obligated to reviewits
continuing practices of maintaining confidentiality of al
records. In addition to physical security and protection of

files, the agency is responsible for ensuring that only
aut hori zed enpl oyees (see |V.B. for definition and standard)
have access to such records. It is not reconmended that the
uniform case records of H V-infected children be set apart
in any way fromthose of other children. Generally, to flag
or separate such cases would be to call attention to them
and therefore my actually reduce t he security of
i nformation.

Information appropriate for inclusion in the conprehensive
health history of the H V-infected child within the wuniform

case record includes, but is not limted to, nanes and
addresses of nedical providers; actual nedical records of
treatment and tests provided by physicians, denti sts,

pharmaci sts, | aboratories, hospitals, or clinics; sumaries
of nedical treatnent, psychological testing or counseling,
and caseworker observati ons provi ded by appropri ate
pr of essi onal s; information on health issues provided by
parents, relatives, foster parents, school personnel, other
persons known to the child; and the progress notes
docunenting activities such as dates of appointnents, dates
of consul tation with nedi cal provi ders, dates of
transportation provided or arranged for in connection wth
medi cal care.

Sharing the information in the conprehensive health history
of the child with certain persons is nandated by |law and
regul ation (see Il1.A 1. or IV.C 1.). There is no nandate,
however, to turn over copies of the actual nedical records
of the child.

Aut hori zed agencies may use linmted discretion as to whether
it is admnistratively feasible to copy the entire file to
present to those persons entitled to the child s nedica

hi story. An acceptable alternative may be an informati ona
conference with foster or prospective adoptive parents in
which all information is discussed and presented. However,

if foster or adoptive parents request copies of docunments in
the child's health record, copies of those docunents should
be provided. In such cases, the requirenment to safeguard al
confidential H V-related infornmation shoul d be enphasi zed.

In emergency situations, the caseworker should offer orally
to foster parents or residential directors as nuch
information as is available and then follow up wth a
conference or copied file within the next 72 hours. It is
not reconmmended that agency caseworkers attenpt to wite
summari es of the medical records.
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Training of Staff

It is essential that each social services district and all other
aut hori zed agenci es provide information and training for their
staff on the law and regulations related to provision of services
and confidentiality issues affecting H V-infected children and
famlies. Al those who are involved in the administration,
support services, supervision, and casework in the areas of
foster care and adoption will need information on policies and
procedures required in the care and protection of confidentiality
for HV-infected foster and adoptive children.

Such information and training may be provided through any
conbi nation of formal training, informal discussion, and
informative materials, so long as all topics required by Section
431.7(c) of Departnent regul ati ons are cover ed. (See IV.E. of
this directive.)

Sone of the required topics are included in an ongoing AIDS
training curriculum provided by agencies contracting with the
Departnment or with the New York State Departnment of Health.
I nstruction based on local adm nistrative decisions, such as the
agency's nmanagenent plan for safeguarding confidential H V-
related information, wll need to be developed |locally by staff
devel opnment personnel . In reviewing the law and regulations
governing confidentiality issues, this directive should be
utilized so that all staff are aware of the guidelines under
which they nust perform their tasks. Clearly, it is not
necessary for an agency to develop a totally new and
conprehensive training curriculumso long as the required topics
are covered through one or nore training sessions. New staff
nust be provided with appropriate informational naterials and
sone form of training (formal or i nformal) on required
confidentiality issues within 45 days of enpl oynent.

H 'V Testing of Foster Children

Anmong i ssues affected by confidentiality and consent requirenents
inlaw and regulation is the question of testing foster children
for HV infection. |In view of other policies which my have been
established prior to this directive, authorized agencies should
review their current practices and policies on HV testing for
conpliance with the foll owi ng Departnment policy:

1. Testing a child for HV infection after a child has been
placed in foster care is permtted only when, in the
j udgrment of a physician, there is a need for such diagnostic
testing on the basis of the child' s age, nedical history,
envi ronnent al backgr ound, and current physi cal /
devel opnmental condition;

and
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when the necessary witten, informed consent has been
provi ded.

PLEASE NOTE: Agenci es should be aware that
commonly available HV tests for infants are
not considered definitive for HV infection,
and t hat seroconversion from positive to
negative often occurs in the first two years of
life.

Consent for HV testing of a foster child nmay be provided by
the foll ow ng persons:

a. the child with capacity to consent (see pages 13 and 14
for definition and di scussion);

or

b. the child's parent or legal guardian in cases of
voluntary placenent or in cases of placenent under
Articles 3 and 7 (JD and PINS) of the Fam |y Court Act
if the child | acks capacity to consent;

or

C. the local social services or health conm ssioner, if
the child lacks capacity to consent, when the child has
been taken into protective custody or has been placed
in the care and custody of the Ilocal social services
conmi ssioner as an abused or neglected child under
Article 10 of the Family Court Act (FCA).

EXCEPTI ON: If a physician determines there is
i mediate and urgent nedical necessity for HV
testing of a child in foster care, and if the
child lacks capacity to consent, and if the
child's birth parents wth legal right to
consent cannot be located after reasonable
effort, the physician may order such testing.

The foster child with capacity to consent to HV testing or

the person with |legal authority to give consent (e.g., the
par ent, guar di an, conmi ssi oner or desi gnat ed
representative), is to receive pre-test information,
according to law (PHL Section 2781). The physician who

orders the test nust certify that witten infornmed consent
has been given followi ng provision of information concerning
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the test. Such information nmust include, at a mnimm an
expl anation of:

a. the test itself;
b. the procedures which will be foll owed;
c. t he confidentiality protections against disclosure

except to persons aut hori zed to receive t he
i nformation;

d. the nature of AIDS and H V-related ill ness;

e. the possible problens of discrimnation if test results
are disclosed to unauthorized persons, and the |ega
protections agai nst such discrimnation;

f. i nformati on about behavior which could lead to H V-
i nfection.

Especially in the case of adolescents in foster care who

have been determined to have capacity to consent, the
aut horized agency should ensure that the child' s caseworker
or other staff with required training (see Ill.E ), as well
as the child s physician, have nmde diligent effort to

di scuss these issues with the adolescent who is to be
t est ed.

Caseworkers should ensure that counseling the adol escent
with capacity to consent includes discussion of the
requirenent for testing information to be recorded in the
child's health history which mnust be given to foster
parents. If an adolescent for whomtesting is nedically
i ndi cated refuses to give consent for testing because of
this required redisclosure, the worker should refer the
adol escent to an anonynous, confidential testing site where
counseling and followup services are available. The
adol escent shoul d be encouraged to reconsider sharing the
information in order to receive services and support as
needed.

Following HI'V testing of the foster child, and at the tine
of giving the test result to the child with capacity to
consent, or to the birth parent or guardian, or other person
who gave consent for the test, the nedical provider who
ordered the test and the child' s caseworker are responsible
for counseling or referring for post-test counseling as
appropriate. Such counseling is to include:

a. coping with enotional consequences of a positive test
result;
b. possible discrimnation problenms that disclosure of

test results nay cause;

c. behavi or to prevent transm ssion or contraction of HV
i nfection;
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V.

d. avai |l abl e nedi cal treatnent;

e. in the case of adolescents, the need to notify any
sexual contacts;

f. an explanation to the tested person of those to whom
the test results nust be disclosed by |aw (see IV.C.)
and those who are authorized to have access to the
foster child's nedical record with H'V tests results
i ncl uded.

5. If a physician determines that testing a foster <child for
H'V infection is necessary, and required consent has been
gi ven, the authorized agency placing the child should ensure
that the foster parent is given pre-test information and
post-test counseling regarding the test inplications and
results. Such counseling may be given by trained agency
staff in consultation with health care providers or nmay be
provi ded t hr ough referral s to ot her pr of essi ona
counselors. The topics listed in paragraphs 3 and 4 of this
section may be used as guidelines.

6. Results of HV testing nust be included in the child's
conprehensive health history in the uniformcase record,
with access to that information restricted to those who are
aut horized by | aw and regul ation to have access.

REQUI RED ACTI ON

In

order to conply with Chapter 584 of the Laws of 1988 and Chapter

592 of the Laws of 1990 and related Departnent regulations, the
foll owi ng actions are required:

A

B

Eligibility for Services

Aut hori zed agencies nmnust ensure that safeguards are in place to
prevent discrimnation against H V-infected children or fanilies
in determining eligibility for services. Further, the socia
services district is responsible for ensuring that no adverse
action occurs against any foster or adoptive child because of a
test for or a diagnosis of HV infection, AIDS, or an H V-rel ated
illness. This will require periodic reviews of procedures,
training of staff, and adequate supervision.

Saf eguardi ng Confidentiality of Records

1. Wiile the confidentiality of all uniformcase records nust
be safeguarded, the authorized agency nust take particul ar
care to ensure that the records containing the conprehensive
health history of H V-infected foster and adoptive children
are secured from access by unauthorized persons.
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2. Each aut hori zed agency nust determ ne which enployees wll
be specifically authorized to have access to confidentia
H V-related information on children and famlies. According
to law and Departnent regul ations, only those enpl oyees or
agents of the authorized agency who have a "need to know
for administration, supervision, nonitoring, or provision of
services to H V-infected children and their famlies may
have access to confidential H V-related information. The
| ocal social services commissioner is ultimtely responsible
for ensuring that procedures are in place to restrict
access, both in the local district offices and wthin any
contractor child caring or services agenci es.

3. In order to assure such security of access, each authorized
agency must develop a witten nmanagenent plan describing
procedures for safeguarding records containing the health
histories of HV-infected children. The plan nust be
avail abl e for review by the Departnment and nust incl ude:

a. a list by title and/or function of enpl oyees authorized

to have access to such records because they "need to
know' for supervision, nonitoring, administration or
provi sion of services;
PLEASE NOTE: In addition to caseworkers,
supervi sors and adm ni strators who have a "need
to know' confidential H V-related information,
support staff involved in record keeping, data
entry or accounting are exanples of those who
may be included in the list of enployees
aut horized to have access and who nust be
provided with the warning statenent (Appendix
C) against further redisclosure. Third party
reviewers al so have a "need to know. "

b. neasures which are in place to ensure the protection of
el ectronically-stored confidenti al H V-rel at ed
informati on from access by persons not authorized under
par agraph a. above;

c. assurance that the agency is providing information and
training on required topics (see IV.E) for al
appropriate staff annually and for new staff within 45
days of enpl oynent.

4, Al enployees with past or current access to confidentia

H V-rel ated informati on nmust be given the witten statenent
war ni ng against further disclosure of the information
wi t hout specific authorization.

(See Appendix C for warning statement in English and
Spani sh for reproduction and distribution.)
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C. Mandat ed Di scl osure of Medical History

1

The conprehensive health history of a child, including any
confidential H V-related information, nust be given to
desi gnated persons according to Section 373-a of Socia
Servi ces Law and Section 357.3(b) of Departnent regul ations.

Those persons to whom all available health and nedica
i nformati on nust be given include the foll ow ng:

a. an authorized agency to which a foster <child is
transferred from anot her authorized agency;

b. certified foster parents or approved relative foster
parents;
c. prospective adoptive and adoptive parents (see

definition of prospective adoptive parents on p. 8 of
this directive);

d. birth parents or guardi an when the foster child is
rel eased to their care;

e. a foster child discharged to his or her own care;

f. any adopted forner foster «child, wupon request, as
requi red by Chapter 165 of the Laws of 1990.

PLEASE NOTE: When the birth parents of the
child placed in foster care retain guardi anship
of the <child, they should be notified of any
H V-related or any other nedical information
concerning the child, even if those parents
have signed over release/consent for health
care to the conmi ssioner.

EXCEPTI ON: The right of the child who has
capacity to consent and who obj ects to
confidenti al H V-rel ated i nfornati on being

given to the birth parents overrides the right
of parents to receive such infornation. (Public
Health Law Article 27-F)

However, the child with capacity to consent nay
not prohi bi t confidenti al Hl V-rel at ed
information from being given to foster and
prospective adoptive and adoptive parents as
provi ded by Section 373-a of Social Services
Law.
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Information which nust be included in the conprehensive
health history is Ilisted in Section 357. 3(b) (6) of
Departnment regulations and in 90 ADM 21, "Medical Services
for Children in Foster Care." Among the items to be
included in the health history, to the extent available, are
results of diagnostic tests, including H V-related tests,
nedi cal treatnent and nedications prescribed for H V-
i nfected children.

The conprehensive health history of the child nust be
provided to foster parents at the tine of placenent, to the
extent avail abl e. In energency/crisis situations when
pl acement nust be mmde prior to access to the conplete
records, the conmprehensive health history of the child, to
the extent known, nust be provided to the foster parents
within 72 hours. Moreover, in all cases, a known H V-
infected child should be placed only with foster parents who
have previously indicated a willingness to care for such a
child.

D. Procedures for Redisclosure Wth Authorization

1

A witten and si gned authorization for release of
confidential H V-related information concerning a foster
child must be provided before redisclosure by those persons
who have such informati on except in the foll owi ng cases:

a. A witten authorization is not necessary if the person
or entity receiving the information is al so authorized
to have access or is nmandated by law to be given such
i nformati on concerning the specific child.

b. In addition, the following persons do not need a
written authorization to redisclose confidential H V-
related i nformati on under certain circunstances:

(1) A physician may redisclose to the person legally
authorized to consent to health care for the foster
child when nedically necessary to provide tinely care
and treatnent for the child.

(2) Foster parents nmay redi scl ose when redi sclosure is
for the purpose of providing care, treatnent or
supervision of the foster child placed in their care.
(See discussion and gui delines on pp. 11-13.)

(3) Prospective adoptive parents with whom the HV-
i nfected child has been placed for adoption may
redi scl ose.
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(4) Alaw guardian may redisclose only when such
redi scl osure is for the purpose of representing a m nor
child without capacity to consent or when the child
with capacity to consent has given witten consent for
redi scl osure.

When an aut hori zation for redisclosure (see Appendix B for
nodel forn) of <confidential H V-related information is
necessary, it nust be witten, designated for a specific
person or persons and signed by one of the follow ng:

a. the child, if he or she has the capacity to consent and
fully wunderstands the i nplications of such an
aut hori zation (see definition of "capacity to consent™
on p. 13 of this directive);

or

b. the birth parent or |legal guardian of the child if the
parent or guardian retains parental rights and can be

| ocat ed;
or
c. the | ocal social services conm ssioner, or designated
representative, when the conm ssioner is responsible

for the health care of the child wunder conditions
specified in Section 383-b of Social Services Law, or
has been awarded custody and guardi anship of the «child
by the court, or has assunmed guardi anship of the child
through a voluntary surrender.

A designated representative nmay be a staff person
within the social services district or a voluntary
agency, but nust function at an administrative |evel.

The witten authorization for redisclosure mnust:

a. be dat ed;

b. specify the tine period during which the release is
effective;

c. specify the reason for authorizing redisclosure;

d. include the warning statenent (Appendix C) against

further redisclosure without witten authorization.

A nodel formincorporating these requirenents is attached to
this directive as Appendix B. Both the person consenting to
rel ease of the confidential H V-related information and the
person receiving the information are required to sign the
formwhich nmust be retained in the uniformcase record.
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Exanpl e: A conmi ssi oner or desi gnat ed
adm nistrative representative si gns t he

aut hori zati on form to permt release of
confidential H V-related i nformati on concerning
a foster child by a caseworker to a counsel or
working with a special needs child. The staff
person nust t hen obtain the counselor's
signature indicating receipt of the information

and awareness of the warning statenent. The
si gned docunent is placed in the uniform case
record.
I f, because of sone wurgent and unforeseen situation,

redi scl osure becones i medi ately necessary for the welfare
of the <child, the local social services conm ssioner or a
designated representative with authority to redisclose my
give oral consent, but nust follow up with a witten and
signed aut horization as soon as possible, and in no case
later than 10 calendar days from the date of the ora

aut hori zati on.

E. Training of Staff

1

Each | ocal depart nent of social services and other
aut hori zed agencies involved in the care of HV-infected
foster and adoptive children nust provide information and
training to all staff persons having access to any files or
records containing confidential H V-related informtion.

a. Initial information and training (formal or infornmal)
nust be provided within 45 days of enpl oynent for al
new staff given access to confidential H V-related
i nformation.

b. Annual Iy, updated information and refresher training on
H V-rel ated i ssues nust be provided for all staff wth
access to confidential H V-related information through
any conbination of fornmal training, informal discussion
and informative materials, so long as all required
topics are covered.

Staff information and training nust include the follow ng:

a. a review of State laws and Departnment regulations on
confidentiality of HV-related information, including
the necessity for witten aut hori zation for

redi scl osure to otherw se unauthorized persons and the
warni ng statement on penal ties for unaut hori zed
redi scl osure;
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b. a review of the |Ilist of persons who have authorized
access and those to whomthe <child' s health history,
including confidential H V-related i nformation, nust be
given by law and regulation (see Section 357.3 of
Departnment regulations and IV.C. 1. of this directive);

c. a review of the agency's witten managenent plan for
mai ntai ni ng security of records;

d. informati on on factors (principally blood and senen)
and the circunstances which may constitute significant
risk of contracting or transmitting HV infection;

e. current information which concludes that H V disease is
not transmtted by casual contact or in ordinary hone
and fam ly care of children;

f. hygi eni ¢ neasures (universal precautions) recommended
to protect persons caring for an H V-infected child and
to protect the H V-infected child fromexposure to
other infections. These hygi enic nmeasures include:

(1) standard practices for thorough cleanliness and
infection control; and
(2) the use of preventive barriers, such as protective
gl oves, if the caretaker's skin has open wounds or
abrasions, or if there may be presence of bl ood.
F. Reporti ng Requirenent
Al'l social services districts are required to nmaintain a tracking
file of known H V-infected children in foster care and to report
such children to the Departnent. Because of the conpl ex issues
i nvol ved in addressing service needs for these children, discrete
tracking information is essential in order to devel op resources
and to ensure effective program planning for their care. I n New
York City the tracking file is conputerized. Al'l other socia
services districts nust report on DSS Form 3851 (Revised) as soon
as information is available concerning HV infection in a
particul ar child. Information is to be reported by CIN nunber,
not by nane, and all information is governed by confidentiality
requi renents already in place.
G Pur chase of Services

1. Social services districts purchasing services and/or foster
care mai ntenance fromlocal public or private non-profit or
private proprietary agencies for H V-infected children nust
ensure that the witten contract includes the followi ng, as
well as other requirenents of Section 405.3 of Departnent
regul ati ons:
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a. specific procedures to safeguard the child' s nedica

hi story from unauthorized access or disclosure;

b. statenents assuring that required information and
training will be given annually and to newy enployed
staff within 45 days of enpl oynent;

c. statenents ensuring that staff who "need to know
confidenti al H V-rel at ed i nformation for t he
adm ni stration, supervision, nonitoring, or provision
of services will be fully infornmed of the penalties for
unaut hori zed redi scl osure;

d. assurance that any disclosure of confidential H V-
related infornmation will be acconpani ed by the required
war ni ng statenent (Appendix C).

Foster care mai ntenance purchased from out-of-state agencies
for HV-infected children nust conply with the Interstate
Conpact On the Placenent of Children (see Section 374-a of
Social Services Law), and social services districts nust
ensure that witten contracts incorporate the requirenents
in Gl.a. through d. above.

V.  SYSTEMS | MPLI CATI ONS

None.

VI . ADDI TI ONAL | NFORVATI ON

Definitions:

A

The term "handi cap"” includes being di agnosed as havi ng Al DS
testing positive for HV infection, or being perceived as
susceptible to AIDS or HV infection. Such persons nust be
protected from discrimnation in accordance wth al
appl i cabl e provi sions of Departnent regul ations. (18 NYCRR
303.7)

"Al DS" neans acquired i nmune deficiency syndrone, as nmay be
defined fromtime to tinme by the Centers for Disease Contro
of the United States Public Health Services. (Section
2780(1) of PHL and 18 NYCRR 360-8.1)

"HYV infection" nmeans i nfection with t he human
i mmunodeficiency virus or any other related virus identified
as a probabl e causative agent of AlDS. (Section 2780(2) of
PHL and 18 NYCRR 360-8.1(a)(2))

"H V-related illness" nmeans any illness that may result
from or may be associated with, HV infection. (Section
2780(3) of PHL and 18 NYCRR 360-8.1(a)(3))
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E. "H V-related test" neans any l|laboratory test or series of
tests for any virus, antibody, antigen or etiologic agent
what soever thought to cause, or to indicate the presence of
Al DS. (Section 2780(4) of PHL and 18 NYCRR 360-8.1(a)(4))

F. According to |aw, "capacity to consent ™" neans an
individual's ability, determned wthout regard to the
i ndividual's age, to understand and appreciate the nature
and consequences of a proposed health care service,
treatnment or procedure, or of a proposed disclosure of
confidential H V-related information, as the case may be,
and to make an informed decision concerning the service,
treat nent, procedure or disclosure. (Section 2780 (5) of
PHL and 18NYCRR 360-8.1 (a)(8))

G "Aut hori zed enpl oyee or agent" means any enpl oyee or agent
who, in the ordinary course of business of the provider or
gover nnent agency, has access to records relating to the
care of, treatnent of, or provision of a health or socia
service to the protected individual. (Section 2782(6)(b) of
PHL)

VI1. EFFECTI VE DATE

The requirenents of this release are effective on OCctober 1
1991, retroactive to February 1, 1989, the effective date of
Chapter 584 of the Laws of 1988. This rel ease al so i ncorporates
the requirenents of Chapter 592 of the Laws of 1990, effective
July 18, 1990.

Joseph Seni dei
Deputy Conmi ssi oner
Division of Famly

and Chil dren Services



APPENDI X A

Ref erences to
Title 18 Regul ations Affected by HV Confidentiality

AVMENDELC ADDED

357.1 303.7
357.3(b)(2), (3) 357.2(b)
357. 3(b) (6) 357.3(h)
404. 1(a) 360-8.1
405. 1(a) 403.9
405. 3(g) (12) and (13) 404.1(c)(5) & (6)
432.2(e) (3) (xxix) 405. 3(9g) (14) (15)

& (XXX) & (16)
441.22(b)(2)(viii) 421. 1(k)
441.22(c) 421.2(d)
441.22(i ) (1) (ii) & (iii) 431.7
441.22(n) (1) 432.2(€e) (3) (xxxi)
444.5(c)(13) & (14) 441.22(i) (1) (iv)
444.8(c)(13) & (14) 444.5(c) (15)
487.10(d) (3) 444.8(c)(15)
488. 10(c) (2) 485. 11(9)
489. 14(a) (13) 487.10(d) (4)
491. 14(f) (2) 488. 10(d) (4)
507.2(a)(2)(viii) 489. 14(a) (4)

490. 4 and 491. 14(f)(3)
900. 3(b) (1) (xxv)
900. 19



MODEL FORM
APPENDI X B

Aut hori zation for Rediscl osure of Confidential H V-Related I nformation

[ Pl ease Note: This conmpleted form nust be returned to the agency
responsi ble for the care of the child.]

l. I her eby aut hori ze redi scl osure of confidential HI V-related
i nformation

by

(nanme of agency)
concer ni ng

(child' s nane)
to

(person or agency)

for the following tinme period (check one):

a. ___specific dates:
b. ~__while child renains in care of above-nanmed person(s)
C. _____until services are conpleted

1. The purpose for authorizing redisclosure as permtted by Article 27 F
of the Public Health Law and Departnent regul ations:

[11. 1 amlegally permtted to authorize redisclosure because | am

a ~___the child nanmed above

b. _ the birth parent or |egal guardian of the child (where
the child lacks capacity to consent)

C. ____ the social services conm ssioner

d. __ the designated representative of the conmi ssioner

(indicate title with signature)

Si gnature

Title (if appropriate)

Warni ng Statenent on Redisclosure Except to Authorized Persons

This information has been disclosed to you fromconfidential records
whi ch are protected by State law. State |aw prohibits you from naki ng
any further disclosure of this infornmation wthout the specific

witten consent of the person to whomit pertains, or as otherw se
permtted by aw. Any unauthorized further disclosure in violation of
State law may result in a fine or jail sentence or both. A genera

aut horization for the release of nedical or other information is not
sufficient authorization for further disclosure.

Recei pt of Confidential H V-related Information

| have received confidential H V-related information and have read the
warni ng statenent required by |aw. | understand the penalties for further
redi scl osure without witten perm ssion.

Si gnature Date
(person receiving confidential information in order to provide services)




APPENDI X C

WARNI NG NOTI CE

AGAI NST REDI SCLOSURE

OF CONFI DENTI AL HI V- RELATED

| NFORVATI ON

This information has been disclosed to you fromconfidentia
records which are protected by State | aw State | aw prohibits you
from nmaking any further disclosure of this information wthout the
specific witten consent of the person to whomit pertains or as
otherwi se permitted by law. Any unauthorized further disclosure in
violation of State law may result in a fine or jail sentence or
bot h. A general authorization for the rel ease of nedical or other

information is not sufficient authorization for futher disclosure.

(See other side for Spanish translation.)



NOTI FI CACI ON DE ADVERTENCI A
CONTRA LA REVELACI ON DE | NFORMACI ON CONFI DENCI AL

RELACI ONADA AL HI V

La i nformaci 6n que se |le ha revelado proviene de récords
confidenci al es que estéan protegidos por |la | ey del Estado. La ley
del Estado |e prohibe a usted proveer més revel aci ones con respecto
a esta informaci 6n sin | a aprobaci 6n especifica de |la persona a
quien se refiere o sin el perniso de la |ey. Cual qui er revel aci 6n
adi ci onal que no esté autorizada constituye una violacién de la |ey
del Estado y puede que resulte en una nmulta o una sentencia de
carcel o anbas. Una autorizaci 6n general para proveer infornacio6n
médi ca u otro tipo de datos no constituye una autorizacion

suficiente para hacer nas revel aci ones.



