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[bookmark: _GoBack]A new part 450 is added to 18 NYCRR to read as follows:

Part 450   Limited Secure Facilities for Youth in the Custody of Social Services Districts
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§450.1  Applicability

The provisions of this Part shall apply to the operation by any local social services district of an Office of Children and Family Services’ approved juvenile justice close to home initiative for juvenile delinquents placed in limited secure settings and to any facility or program approved by such Office as part of the initiative to provide residential care in a limited secure setting to applicable youth adjudicated as juvenile delinquents placed with such social services district.  

§450.2  Definitions as used in this Part

(a)  Youth means a youth adjudicated as a juvenile delinquent pursuant to Article 3 of the Family Court Act and placed with the commissioner of a social services district operating an approved juvenile justice services close to home initiative for juvenile delinquents placed in limited secure settings.

(b) Limited secure facility or facility means an institution, group residence, group home or agency boarding home, as those terms are defined in section 441.2 of this Article, that has been approved by the Office of Children and Family Services pursuant to section 450.3 of this Part to provide residential care to youth adjudicated as juvenile delinquents pursuant to Article 3 of the Family Court Act and placed with the commissioner of a social services district operating an approved juvenile justice services close to home initiative for juvenile delinquents placed in limited secure settings.

(c)  Office means the Office of Children and Family Services

(d)  Approval to operate a limited secure facility means a written operating certificate issued by the Office to an authorized agency to operate an institution, group residence, group home or agency boarding home as a limited secure facility.

(e) Justice Center means the Justice Center for the Protection of People with Special Needs. 



§450.3  Approval



(a)  An authorized agency may apply to the Office for an operating certificate to operate an institution, group residence, group home or agency boarding home as a limited secure facility, in a form and manner as required by the Office.

(b) The Office shall approve an institution, group residence, group home or agency boarding home as a limited secure facility and issue an operating certificate for such facility only upon a determination that the institution, group residence, group home or agency boarding home is in substantial compliance with the requirements of this Part and all other applicable requirements.

(c) The provisions of Parts 476 and 477 of this Title shall apply to any application for, and issuance of, an operating certificate to operate an institution, group residence, group home or agency boarding home as a limited secure facility.        

§450.4  Placement and Transfers

(a) If a youth is placed in the custody of the commissioner of a local social services district for placement in a limited secure level of care, the youth must be placed initially in a limited secure facility.  

(b) A youth placed in the custody of a commissioner of a social services district for placement in either a non-secure or limited secure level of care may be placed in a limited secure facility, as determined by such commissioner.  

(c) If a youth is placed in the custody of the commissioner of a local social services district for placement in a non-secure level of care, the youth may not be placed initially in a limited secure facility.  

(d) A youth placed in a limited secure facility in accordance with this section may be transferred to a different limited secure facility or to a non-secure facility when the interests of the youth require such action.  Any such transfer must comply with the requirements of subdivision (13) of section 404 of the social services law.

(e) A youth placed in a limited secure facility who has been transferred to a non-secure facility may be returned to a limited secure facility upon a determination by the social services district with custody of the youth that, for any reason, care and treatment at the non-secure facility is no longer suitable for that youth.

(f) A commissioner of a local social services district who determines that a youth placed in a limited secure facility requires placement in a secure facility must petition the family court that placed the youth in the custody of the local commissioner for an order placing the youth in the custody of the Office.  The local commissioner must notify the Office at least five business days prior to filing such a petition and must include the Office as a necessary party in the petition.

(g) If the Office determines that a youth in the custody of the Office should be transferred from a facility operated by the Office to a non-secure or limited secure facility which holds an operating certificate issued by the Office to an authorized agency, and the county from which the youth was placed is approved to operate a juvenile justice services close to home program for juvenile delinquents placed in non-secure or limited secure settings, the Office must petition the family court that placed the youth in the custody of the Office for an order placing the youth in the custody of the commissioner of the local social services district.  The Office must notify the local commissioner at least five business days prior to filing such a petition and must include the local commissioner as a necessary party in the petition.               



§450.5  Buildings Used for a Limited Secure Facility

(a) All buildings used for purposes of the operation of a limited secure facility shall comply with all applicable requirements of federal, State and local laws, ordinances, rules and regulations, including but not limited to the Americans with Disabilities Act and the Prison Rape Elimination Act.

(b) The facility shall have discrete living units within the facility for the youth residing in the facility.

(1) Each living unit shall house no more than 12 youth. 

(2) Each living unit shall have for the use of  youth at least:

(i) Two sinks;

(ii) Two toilets;

(iii) Two showers; and

(iv) Ready access to one washing machine and one dryer, unless the facility uses a central laundry system;

(3)  Each facility shall have sufficient space to provide offices for assigned clinicians and staff providing direct services to youth either within the unit or in areas readily accessible to the unit; and

(4)  The interior décor of living units shall be responsive to the age, cultural backgrounds and gender of the youth served.  Facilities shall create a homelike  appearance to the extent reasonably possible in order to encourage positive youth development.

(c) Bedrooms and bathrooms shall be designed, constructed and furnished to meet suicide prevention requirements, as follow:

(1)  No horizontal surface may  protrude from the wall of another surface  more than one-quarter of an inch;

(2) Air vents, grills and security screens or covers of windows or fixtures may not have openings three-sixteenths of an inch or wider;

(3) Protrusions, gaps or holes that could serve as an anchor point for a loop, knot or ligature are prohibited;

(4) Furniture, fixtures and other items that could be used as an anchor point for a loop, knot or ligature are prohibited;

(5) Door knobs and hinges must be suicide resistant; and

(6) Faucets, shower heads and water controls must be suicide resistant.

(d)  (1) Bedrooms shall be single occupancy unless the use of bedrooms or bedroom areas for more than one youth are approved by the Office.  Single occupancy bedrooms and any multiple occupancy bedrooms or bedroom areas approved by the Office shall meet the following criteria:

(i) There must be at least 35 square feet of unencumbered floor space for each youth;

(ii)  Each youth must have a bed which is raised off the floor;

(iii)  The room must have adequate storage space for the  clothing and personal effects of each youth;

(iv) There must be a desk and a chair or stool for each youth conveniently located in an area to which youth have free access; and

(v)  The room must have a window or opening that provides direct or indirect natural light.

(2)  The Office may approve the use of bedrooms or bedroom areas for more than one youth if the bedrooms or bedroom areas will be subject to direct supervision by sufficient awake child care staff at all times that youth are in bedrooms or bedroom areas to properly safeguard all youth in the bedroom or bedroom area and the Office determines that the use of bedrooms or bedroom areas for more than one youth will not adversely affect the health, safety or welfare of the youth in the facility.  As a condition of such approval, the Office may require additional measures deemed necessary by the Office to properly safeguard the safety or privacy of the youth assigned to such bedrooms or bedroom areas.    

(e) Dayrooms shall be situated adjacent or in close proximity to living units and must meet the following criteria:

(1)  There must be at least 35 square feet of unencumbered floor space per youth for the maximum number of youth permitted to use the dayroom at any one time, exclusive of bathrooms.

(2) The furnishings must be consistent with the safety needs of the youth permitted to use the dayroom.

(3) There must be sufficient seating space and writing surfaces to accommodate the needs of the youth and staff; and

(4) The room must have a source of direct or indirect natural light.

(f)  The building layout shall provide adequate space for the following:

(1) Janitorial closets and areas to store cleaning supplies that are readily accessible to the living and activity areas and are properly secured at all times to prevent access by the youth;

(2) Space for the storage and issuance of clothing, bedding, and other items necessary for the routine operation of the facility; and

(3) Safe and secure storage of the personal property of youth where such property cannot be stored in the youth’s bedroom.

(g) There must be access to indoor activity areas, which include the gymnasium, library, arts and crafts rooms, computer rooms, other multipurpose rooms used for youth activities and other indoor leisure areas outside the living units and dayrooms, which must have   sufficient floor space per youth based on the purpose of the area and the maximum number of youth who could use the area at any one time.

(h) There must be access to indoor and outdoor recreation facilities and space sufficient to provide each youth with at least two hours of recreation daily, at least one hour of which must be large muscle activity.       

(i) The facility must have food service capability, including a kitchen or kitchens even where food is customarily brought in from outside the facility, and a dining area or areas which meet the following criteria:

(1)  There must be adequate space for safe and sanitary food preparation based on the number of youth and staff, type of food preparation, and method of meal service;

(2) There must be adequate space for group dining; and

(3) Toilet and sink facilities must be available for youth and readily accessible from the dining area(s) and, for staff,  readily accessible from the kitchen and dining areas.

(j)  The facility must provide space for school classrooms in conformance with any applicable State and local requirements for classroom size if youth are to be educated at the facility.  Such classrooms must be conducive to the learning process. 

(k) The facility must have a library or other space with books for the use of the youth which reasonably meets their educational, developmental, cultural, spiritual and gender needs.

(l) There must be space for on-site health services,  either in the facility or on the same campus where the facility is located, that meets the following criteria:

(1)  There must be an examination room or rooms that include the facilities necessary to conduct medical examinations and that provide for appropriate privacy and confidentiality;

(2) There must be adequate space for any offices necessary for medical staff;

(3) There must be provision for safe and secure storage of medications and medical equipment; and

(4) There must be provision for the safe, secure and confidential storage of any medical records of youth maintained in hard copy or electronic format.  The records must be maintained in the space used for health services or be conveniently accessible from that space.  

(m)  The facility must have space available that may be used for the following purposes:

(1)  Confidential contact between youth and their counsel, and between youth and representatives of the Office’s ombudsman’s office;

(2)  Visitation between the youth and the youth’s family, which must be comfortably furnished and permit easy communication between youth and their families; and

(3)  Screening and searching youth and visitors to the facility.  There must also be space to securely store the property of visitors to the facility during their visits. 

(n)  The facility must have sufficient internet connectivity and computer availability to enable the facility to properly support its administrative, professional and managerial functions, and to properly support the educational and program service needs of youth.

(o) The facility must have telephone services sufficient to permit the youth reasonable daily   access to incoming calls and reasonable means to make outgoing calls.  The facility will make available as necessary telecommunications devices for the deaf to those youth in need of such assistance for making or receiving telephone calls.

(p) The facility must have a back-up generator with sufficient capacity to maintain routine operations during a power outage, located in a safe and appropriate place and accessible when needed.  The facility must have an emergency fuel supply readily available sufficient to maintain the operation of the back-up generator for at least three days. 

(q) All interior and exterior doors in the facility must have working mechanical and/or electronic locks that will provide a level of security appropriate to the facility.  All interior and exterior doors must have a window, view panel or other means of viewing the space on each side of the door except for bathroom, exam room, closet and utility room doors.  

(r) The facility must have a reasonable plan for providing adequate and appropriate food and shelter to the residents in the event of an emergency. 



§450.6	  Security

(a) A limited secure facility shall have a control center for which designated staff members are responsible 24 hours a day.  The control center, at a minimum, shall contain and maintain all necessary security and emergency equipment and have sufficient space to effectively monitor and coordinate the facility’s internal and external security, communications, safety and detection systems, and the movement of youth within the facility.  

(b) The facility shall properly maintain the security of the facility perimeter including but not limited to the following:

(1)  The perimeter of the facility must be lighted during periods of darkness or the facility must use motion sensors to detect when persons cross the facility perimeter;

(2)  All  youth, staff, and visitors, whether in vehicles or as pedestrians, must use the designated entry and exit points to enter and leave the facility;

(3)  There must be sufficient control of the perimeter to prevent youth from leaving the facility other than at the designated entry and exit points, and to prevent access to the facility by the general public other than at the designated entry and exit points; 

(4) The entry and exit points must be appropriately secured; and

(5) The facility may use security fences to secure the perimeter to prevent unauthorized persons from entering or otherwise gaining access to the facility, to prevent youth from leaving the facility without authorization, and to protect the safety of the youth and staff.  Any fencing must meet the appropriate industry standards for security fencing.    

(c) The facility must have a written procedure governing the issuance of keys to the facility to staff and the staff use and control of such keys.  This procedure must meet the following criteria:

(1) All keys provided to staff must be issued from a central location.  Keys may be issued only to those contractors of the authorized agency operating the facility who, as part of their contractual duties, are expected to have regular and substantial unsupervised contact with youth in the facility.  All other contractors needing to access the facility shall be escorted at all times by a facility staff member;

(2) A record must be kept of all keys, to whom they are issued, and when they are returned;

(3) The facility must establish procedures for each staff to return keys when they are not needed for program purposes, preferably at the end of each shift but, at a minimum, upon separation or suspension from service with the facility;

(4) Staff must not give keys to youth or allow youth to have access to keys;

(5) Staff must be prohibited from making copies of any keys to the facility;

(6) The facility must replace locks and issue new keys if the facility finds that the security of the facility has been significantly compromised because of the loss of a key or keys, or other failure of staff or a contractor to return a key or keys when required; and

(7) The facility must have a system for regularly checking that all facility keys including emergency keys function properly. 

(d)(1)  The facility must have closed circuit video coverage of the following:

(i) All common areas in all living units, program areas and activity areas, including but not limited to cafeterias, indoor and outdoor recreation areas, school classrooms, and libraries;  

(ii) All means of entry to, and exit from, the facility;

(iii) All means of entry to areas within the facility to which youth do not normally have access; 

(iv) All hallways within the facility; and

(v) The control center.

(2)  Closed circuit video coverage of the bedrooms of youth, bathrooms, areas used for medical exams, and areas used for confidential contact between youth and counsel or youth and representatives of the Office’s ombudsman’s office is prohibited.

(3) (i)  The facility must have the capacity to record and download to other electronic media all footage from the closed circuit video system.  The video records from the closed circuit video system must be stored by the facility for a minimum of 14 days, unless the Office or the Justice Center requires the facility to store a particular video record or records for a longer period of time.  Video records of any restraint or other incident that involves any  injury to a youth must  be retained for a minimum of three years beyond the 18th birthday of the youth who was restrained or injured.  Videos records of any incident which is required to be reported to the Vulnerable Persons’ Central Register pursuant to section 491 of the Social Services Law must be stored until disposal of such records is authorized by the Office or the Justice Center.  The Office or the Justice Center may require that the facility be able to download any video records into an electronic media specified by the Office or the Justice Center.

(ii)  Video records showing youth in care at the facility shall be confidential and shall be treated as records concerning youth in care for confidentiality purposes.  The facility must have a policy governing access to, security of, and permissible uses of video records involving youth.

(iii)  Copies of video records must be provided to the Office and to the Justice Center  upon request.  Where a criminal complaint alleges that a youth, staff member or visitor has committed a crime against a staff member, youth or visitor, staff must make any relevant video records available to a law enforcement agency upon receipt of a written request from the law enforcement agency.  Other than a request for video records from the Office, the Justice Center or a law enforcement agency as provided for in this paragraph, the facility may provide such records only pursuant to a grand jury or court ordered subpoena or other court order directing the release of such records. 



§450.7	Restraints

(a) The use of restraints in limited secure facilities shall be governed by the provisions of section 441.17 of this Article, except as provided in this section.

(b) The use of prone restraints shall not be permitted in a limited secure facility.  

(c) There must be an individualized treatment or behavior support plan for each youth in care that addresses permissible and precluded means of restraint, taking into consideration the medical, psychological and developmental conditions and needs of the youth.  Staff responsible for the care of the youth must be provided with information on the permissible restraints for each youth and the reasons for any limitations in the type of restraints that may be used for each youth.  The individualized treatment or behavior support plan must be updated and revised whenever there is any significant change in the physical, psychological or developmental condition of the youth.   

(d) Mechanical restraints may be used in limited secure facilities in accordance with the provisions of this section if such use is part of the facility’s restraint policy which has been approved pursuant to section 441.17 of this Article.  Seat belts, shoulder harnesses or wheelchair locks used in vehicular transportation shall not be considered types of mechanical restraint.

(1) The permissible uses of mechanical restraints in limited secure facilities shall consist solely of handcuffs and footcuffs and may only be used by staff who have been appropriately trained in the use of such restraints.  Handcuffs and footcuffs must be of a size appropriate for the youth on whom they are used.

(2) Mechanical restraints may be used on a youth only if there has been a prior individualized assessment that has found that the use of mechanical restraints is permissible for that youth.  Any limitations or prohibitions on the use of mechanical restraints for a youth must be followed by staff.  

(3) Mechanical restraints may be used on a youth inside a limited secure facility only if, after all appropriate pro-active, non-physical behavior management techniques followed by all less restrictive physical behavior management techniques have been tried and failed, the youth continues to be out of control and presents a serious and evident danger to him or herself or others.  Mechanical restraints must be removed as soon as the youth is sufficiently under control so that the youth can be managed safely using other less restrictive, approved methods.  Mechanical restraints may be used to transport a youth from a limited secure facility to court or other outside activities if an individualized assessment conducted at the time of the transport determines that the youth presents a clear danger to public safety or to him or herself.   

(4) Staff must provide constant, direct, visual supervision of any youth in mechanical restraints for the protection of the youth’s safety, to evaluate that the youth is properly restrained, and to determine the continued need for the use of mechanical restraints.

(5) In no case may a youth be handcuffed or footcuffed to any object.

(6) Handcuffs and footcuffs may not be attached to each other.

(7) Use of mechanical restraints for a youth must be initially authorized by the director of the facility or a person designated by the director.  The authorization must be obtained prior to the use of mechanical restraints and re-authorized throughout the use of the restraints at specified intervals as set forth in the facility’s restraint policy.  

(8) Staff must be aware of, and follow, all therapeutic and medical restrictions for individual youth as they pertain to the use of mechanical restraints.

(9) At least one staff member with a key to the mechanical restraints must be on the scene at all times when mechanical restraints are being used until the restraints are removed.

(10 )	Any injuries or health concerns found or observed by staff and any health concerns expressed by youth after any use of mechanical restraint must be addressed appropriately.       

 (e)  Room isolation, as defined in section 441.17 of this Article, may be used in limited secure facilities in accordance with the provisions of this section, if such use has been approved in writing by the Office as part of an authorized agency’s restraint policy.  Room isolation means confinement of a youth in a bedroom or other room specifically designed and designated for such use to calm and control acute physical behavior of that youth which presents an immediate risk of physical injury to the youth or others or of escape from the facility or from custody.   

(1)  Room isolation may be used only after less restrictive interventions have been exhausted and found to be ineffective.  It may only be used for the least amount of time necessary for the youth to regain self-control.

(2)  Room isolation shall not be used for youth who are on special supervision status for suicide, have significant intellectual or developmental disabilities, or have a seizure disorder.

(3) The approval of the facility director or designee must be obtained prior to placing a youth in room isolation unless the facility staff determines that immediate room isolation is necessary for safety reasons.  In such cases, the facility director or designee must be notified as soon as possible, but no later than 15 minutes, after room isolation begins.  Absent a showing of necessity, the duration of room isolation shall not be continued beyond two hours. Authorization for continuing room isolation must be obtained at least every two hours.  

(4)  Each isolated youth shall have access to bathroom and toilet facilities.

(5)	Each isolated youth shall receive meals and fluids on the same schedule as youth in the regular program.

(6) As soon as practicable after the commencement of room isolation, each isolated youth must be seen by medical or clinical staff to determine whether the youth has any known injury or medical condition requiring removal from room isolation.  If such staff are unavailable, the shift supervisor shall determine whether on-call medical personnel need to be contacted. 



(7)  At least one staff person must be positioned in a manner that enables the staff person to hear the youth should the youth request assistance.  Staff must visually observe the youth at least every 15 minutes and shall vary the check-in times so that they are not predictable to the youth.  At least every 15 minutes, staff must attempt to engage the youth in a release strategy in a manner consistent with the youth’s behavior services plan.  





(8) Each room used for isolation shall be heated, lighted and ventilated as any other room in the facility.  An isolation room shall have:

(i) A door that locks from the outside and that has an observation window made of unbreakable material that allows a total view of the room;

(ii) No exposed electrical outlets;

(iii) Sufficient wall construction to withstand attacks from a violent youth of reasonable height and weight; and

(iv) Normal bedroom furnishings unless the facility director or designee has determined that some or all of the furnishings must be removed for safety reasons.

(9) Each facility shall maintain daily records regarding youth who are placed in locked isolation rooms including the name and age of each youth, the duration of each isolation, the reasons for using isolation, the individual who approved the isolation, the methods of intervention that were tried and proved unsuccessful, the steps that were taken to reduce the amount of time the youth was in isolation, and attempts to contact the parent/guardian of each youth. 

(f) Any use of restraints must be recorded and reported in the manner and format required by the Office.



§450.8	Searches

(a)  A limited secure facility must have a written search policy approved by the Office which must address the types of searches that may be conducted, the circumstances under which searches may be conducted, necessary documentation of searches, reporting of searches to the Office, and other topics as required by the Office.  

(b) A limited secure facility may conduct pat-frisk searches of youth and searches of youths’ rooms and other areas of the facility on a routine basis in accordance with the written search policy approved by the Office, which must specify the frequency of such routine searches.  A limited secure facility also may conduct other types of approved personal searches on a routine basis when a youth is admitted to the facility as part of a new placement or upon readmission to the facility as a result of a revocation of the youth’s aftercare status in accordance with a written policy approved by the Office as part of the facility’s search policy.

(c) Except for routine searches authorized in accordance with subdivision (b) of this section, all other pat-frisk  and other approved personal searches of youth and searches of youths’ rooms and other areas of the facility may only occur with the prior approval of the facility director or designee upon documentation that reasonable suspicion exists that contraband is hidden on the youth, or within the area to be searched, as applicable.

(d) Personal searches of youth shall be conducted by personnel of the same gender or gender identity of the youth unless exigent circumstances exist and must be conducted in the presence of a supervisor and/or another child care staff member in accordance with the facility search policy.  

(e) Every possible effort must be made to have the youth physically present whenever the youth’s room, locker or possessions are searched.  If this is impossible because the youth is not present and there is reasonable cause to believe that a person(s) at the facility will be endangered by waiting for the youth to return, the youth shall be notified at the earliest possible time that a search has been made and whether any material has been confiscated.  

(f) Youth shall be provided with a written notice specifying any materials confiscated during a room search.

(g) Any contraband found during a search shall be confiscated, logged and stored in a secure manner or turned over to the proper authorities in accordance with the facility’s approved search policy.  

(h) The time of each search, specific area searched, staff members conducting the search, and results of the search shall be documented both in the youth’s record and in a separate facility search documentation log.  Each personal search of a youth and of the youth’s room shall also be documented in the youth’s case record.

(i) Body cavity searches are prohibited.  



§450.9	Other Applicable Standards

(a) An institution, group residence, group home or agency boarding home holding an operating certificate from the Office as a limited secure facility shall comply with all standards otherwise applicable to such facility pursuant to this Title, except where there is a conflict between the standards in this Part and standards set forth elsewhere in this Title, in which case the standards set forth in this Part shall apply.  Placements into limited secure facilities and any changes in the placement of such youth shall be subject to all applicable provisions of the Family Court Act, section 404 of the Social Services Law, and all other applicable provisions of law in addition to the requirements of this Part.

(b) Office staff performing official functions shall have full access at all times to the grounds and buildings of a limited secure facility, the staff and residents, and any records of the facility in whatever form the records are maintained, including electronic and video records.  The Office may require from the persons and/or agency operating the facility any information or documents the Office deems necessary for the discharge of the Office’s oversight of the facility.

(c) An institution, group residence, group home or agency boarding home holding an operating certificate from the Office as a limited secure facility shall be subject to and must comply with the requirements as set forth in Part 433 of  this Title.

(d) An institution, group residence, group home or agency boarding home holding an operating certificate from the Office as a limited secure facility shall be subject to and must comply with the requirements set forth in Part 441 of this Article and, as applicable to the type of facility, Part 442, 447 or 448 of this Article.

(e) Records of youth in limited secure facilities shall be maintained in the form and manner required by the Office, including but not limited to maintenance of those records required by the Office to be maintained in the CONNECTIONS system in the same manner as records for youth in foster care under the Social Services Law.

(f) Records concerning youth in limited secure facilities are confidential and shall be subject to the provisions of Section 372 of the Social Services Law and any other applicable provisions of law concerning the confidentiality of records.  Information that could reasonably identify a youth as being in a limited secure placement shall not be released by the Office, a social services district or an authorized agency, expect as otherwise provided by law.  



§450.10  Waivers

1.   Any provision of other Parts of this Title notwithstanding, a written waiver of one or more of the nonstatutory requirements of this Part or of Parts 441, 442, 447 or 448 of this Article may be issued by the Office to an applicant for, or the holder of, an operating certificate from the Office to operate a limited secure facility under this Part.  The waiver may be issued at the time of application for an operating certificate or subsequent to the issuance of an operating certificate.  A facility which applies for a waiver subsequent to the issuance of an operating certificate must operate in full compliance with the regulations at all times prior to the issuance of a waiver.





1. An applicant for, or holder of, a certificate to operate a limited secure facility must submit to the Office, in writing, any request for a waiver pursuant to this section.  The Office may prescribe a form to be used for waiver requests.  The application for a waiver must include:



1. The specific regulation or regulations for which a waiver is sought;



1. The reason a waiver is necessary; and



1. A description of what will be done to achieve or maintain the intended purpose of the regulation or regulations for which a waiver is sought and to protect the health, safety and welfare of the youth in the facility.



1. The Office may require the applicant for, or holder of, an operating certificate to make physical plant modifications, and/or to adopt special methods, procedures, and/or policies to protect the health, safety and welfare of youth as a condition of granting and maintaining a waiver granted pursuant to this section.



1. Written approval of a request for a waiver will be granted only pursuant to a determination by the Office that the proposed waiver will not adversely affect the health, safety or welfare of the youth in the facility and that the intended purpose of the regulation or regulations to be waived will be met.



1. Waivers may be time limited, at the discretion of the Office.  Where a waiver is time limited, the facility may apply for a continuation of the waiver.  If the facility does not apply for a continuation of the time-limited waiver or the continuation of the time-limited waiver is not granted by the Office, the facility must resume compliance with the regulation or regulations for which the waiver had been issued upon the expiration of the waiver.



1. Failure to adhere to the terms of the waiver and to any alternative measures required by the Office as a condition of granting the waiver will result in recision of the waiver and may constitute sufficient cause for the Office to limit, suspend, or revoke the operating certificate of the facility for which the waiver was granted.  The Office must notify the facility in writing of the recision of a waiver, and the recision will become effective upon the receipt by the facility of the written notification.  The written notification of the recision may be communicated through personal delivery, electronic mail, telefax or regular mail, at the discretion of the Office.  
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ASSESSMENT OF PUBLIC COMMENT

[bookmark: _GoBack]Two comments were received on the proposed regulations.  One comment was from a social services district and the other from a member of the public.

One commenter objected to the requirement in proposed 18 NYCRR 450.6(d)(1)(v) that each limited secure facility have closed circuit video coverage of the control center.  The objection is based on a concern over increased cost and a claimed lack of need for such coverage.  The Office of Children and Family Services (OCFS) has considered the comment and determined that no change will be made to the proposed regulation.  We believe the added cost will be minimal, and that the coverage is necessary for security purposes.  As this is not a statutory requirement, a waiver of the requirement could be available if particular facilities can show that compliance would present an undue hardship.

The same commenter objected to the requirement in proposed 18 NYCRR 450.6(d)(3)(i) that video records of an incident that involves an injury to youth be retained for a period of three years beyond the 18th birthday of the youth who was injured.  The objection is based on the cost of maintaining the records for that period of time and a claimed lack of need.  OCFS has considered the comment and determined that no change will be made to the proposed regulation.  We believe that the records should be maintained to the end of the applicable statute of limitations for tort claims, as this would be important and relevant evidence in the event that the injured youth were to bring litigation against the agency operating the facility and/or any involved government agencies.  As this is not a statutory requirement, a waiver of the requirement could be available if particular facilities can show that compliance would present an undue hardship.

The other commenter advocated for a change to the regulations in proposed 18 NYCRR 450.5 to require that each limited secure facility be required to have an auditorium or performance space.  OCFS has considered the comment and determined that no change will be made to the proposed regulation.  Some of the limited secure facilities will be for small numbers of residents (12 or less), and a requirement for an auditorium would be unrealistic and unduly costly for such programs.        
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