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Implementation of Destitute Child Legislation 


Subdivision (a) of section 420.1 is amended to read as follows:

(a) Legally freed child means a person under the age of 18 years:


    (1)  whose custody and guardianship have been transferred to an authorized agency as a result of either a surrender instrument executed pursuant to section 383-c or 384 of the Social Services Law or an order of the Family Court or the Surrogate’s Court made pursuant to section 384-b of the Social Services Law; or


    (2)  whose care and custody have been transferred to an authorized agency pursuant to article 3, 7 or 10-C of the Family Court Act, section 1055 of the Family Court Act or section 384-a of the Social Services Law and where such child’s parents are both deceased, or where one parent is deceased and the other parent is not a person entitled to notice pursuant to sections 111 and 111-a of the Domestic Relations Law.


Subdivision (i) of section 421.1 is amended to read as follows:


    (i)  Legally free child means a person under the age of 18 years:


          (a)  whose custody and guardianship have been transferred to an authorized agency as a result of either a surrender instrument executed pursuant to section 383-c or 384 of the Social Services Law or an order of the Family Court or the Surrogate’s Court made pursuant to section 384-b of the Social Services Law; or


          (b)  whose care and custody have been transferred to an authorized agency pursuant to article 3, 7 or 10-C of the Family Court Act, section 1055 of the Family Court Act or section 384-a of the Social Services Law and where such child’s parents are both deceased, or where one parent is deceased and the other parent is not a person entitled to notice pursuant to sections 111 or 111-a of the Domestic Relations Law.


Subdivision (a) of section 422.1 is amended to read as follows:


(a)   A parent means an individual who is the biological parent, stepparent or adoptive parent of a child whose guardianship and custody or care and custody have been transferred by the parent to an authorized agency, as that term is defined by section 371.10 of the Social Services Law, pursuant to section 384 or 384-a of the Social Services Law or article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act.  Such person is deemed a parent for the purposes of this Part, until parental rights have been surrendered pursuant to section 383-c or 384 of the Social Services Law or terminated pursuant to section 384-b of the Social Services Law and the child is subsequently adopted.


Paragraph (3) of subdivision (c) of section 427.2 is amended to read as follows:


     (3) Placement.

(1) the child’s care and custody or guardianship and custody have been transferred to an authorized agency pursuant to the provisions of section 384 or 384-a of the Social Services Law; or

(2) the child has been placed with a social services official pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act.

Paragraph (3) of subdivision (a) of section 428.2 is amended to read as follows:

        (3)   the date of placement of a child in foster care pursuant to article 3 or 7 of the Family Court Act or the date of removal of a child from his or her home which led to placement in foster care either pursuant to article 10, 10-B or 10-C of the Family Court Act or section 383-c, 384 or 384-a of the Social Services Law or placement by a court in the direct legal custody of a relative or other suitable person pursuant to article 10 of the Family Court Act; or


Paragraph (2) of subdivision (d) of section 430.10 is amended to read as follows:


   (2)   Court-ordered placement.  The child was placed or remanded to the custody of the Commissioner of Social Services by the Family Court and foster care placement has been ordered by the court pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act. Documentation shall include a copy of the court order or a description of the date and condition of the order in the first uniform case record form required after the court-ordered placement.  [In the event that a utilization review has occurred and found the court-ordered placement to be the sole reason for placement, the district shall request a rehearing of the placement within 30 days of notification of such finding and shall present such finding as documentation for the court review.]

Subparagraph (ii) of paragraph (1) of subdivision (c) of section 430.11 is amended to read as follows:


  (ii)   Any Indian child who is placed into foster care pursuant to the provisions of section 384,384-a or 384-b of the Social Services Law or article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act shall be placed in the least restrictive setting which most approximates a family and in which his or her special needs, if any, may be met.  Placement in accordance with the order of preference set forth in subdivision (f) of section 431.18 of this Title supersedes other continuity factors in the placement of an Indian child.  Any placement made other pursuant to this subparagraph shall, in the absence of good cause to the contrary, as defined in section 431.18(f)(2) or (g)(2) of this Title, be made according to the preferences set forth in section 431.18(f) of this Title.


Section 431.17 is amended to read as follows:


(a)  Social services districts shall retain responsibility for the care and custody of children in foster care when such children are placed in facilities operated or supervised by the Office of Mental Health or the Office [of Mental Retardation and] for People With Developmental Disabilities under the following circumstances:


  (1)  the care and custody of the child was transferred to a social services official in a proceeding instituted pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act;


  (2)  the child has been surrendered to a social services official for the purpose of adoption pursuant to the provisions of section 383-c or 384 of the Social Services Law; or 


  (3)  the guardianship and custody of a child has been transferred to a social services official pursuant to section 384-b of the Social Services law.


 (b)  A social services official shall, when the circumstances set forth in subdivision (a) of this section are not present, assess the capabilities of the parents or previous caretaker of the child to accept the return of the care and custody of the child.  The assessment shall be conducted in situations, including but not limited to, where:

  (1)  the child is in foster care as the result of a voluntary placement agreement entered into pursuant to the provisions of section 384-a of the Social Services Law and the child is named in a report of child abuse or maltreatment which has been indicated or is being investigated; or 


  (2)  the child is expected to return to foster care after the child has been discharged from a facility which is operated or supervised by the Office of Mental Health or the Office [of Mental Retardation and] for People With Developmental Disabilities.


The assessment shall be entered in the child’s uniform case record.  After performing the assessment, the social services district shall determine whether it is in the best interests of the child to return the child to the care and custody of his or her parents or previous caretaker.  Based upon such determination, the social services district shall either retain the care and custody of the child or shall return the child to the care and custody of his or her parents or previous caretaker.


  (c)  Prior to returning the care and custody of a child who is in a facility operated or supervised by the Office of Mental Health or Office [of Mental Retardation and] for People With Developmental Disabilities to the child’s parent or previous caretaker, a social services official shall ensure that:


  (1)  the appropriate case planner meets face to face with the child’s parents or previous caretaker within 30 days prior to the planned discharge of the child from the care and custody of a social services official to discuss the appropriateness of such discharge; and


  (2)  the parents or previous caretaker of the child have agreed in writing to 

accept the return of the child.


Subdivisions (c), (d) and (e) of section 431.18 are amended to read as follows:


 (c)  In any child custody proceeding initiated by a social services official pursuant to section 384-b of the Social Services Law or article 7, 10 or 10-C of the Family Court Act which involves an Indian child, the official shall notify the child’s parent or Indian custodian and the Indian child’s tribe, by registered mail with return receipt requested of the pending proceeding and of their right to intervene in such proceeding.  If the identity or location of the parent or Indian custodian and the tribe cannot be determined, such notice shall be given to the Secretary of the Interior and the [Department of Social Services] Office of Children and Family Services by registered mail with return receipt requested.  Such notice shall be forwarded to the Secretary of the Interior at:  Eastern Areas Director, Bureau of Indian Affairs, 1951 Constitution Avenue, N.W., Washington, DC 20245.  The notice forwarded to the child’s parent, custodian, Indian tribe or the Secretary of the Interior shall contain the following information, if known:


    (1) the Indian child’s name, date of birth and place of birth;

    (2) the Indian child’s tribal affiliation;

    (3) the name of the Indian child’s parents or custodian, including the date of birth and place of birth of the parents and the mother’s maiden name;

    (4) a copy of the petition, complaint or other document filed with the court to initiate the child custody proceeding;

    (5) a statement of the rights of the biological parents or Indian custodians and the child’s tribe to intervene in the proceeding;

    (6) a statement of the right under Federal law to court-appointed counsel; and 


    (7) the location, mailing address and telephone number of the court.


  (d) In any child custody proceeding initiated by a social service official pursuant to section 358-a of 384-b of the Social Services Law or article 7, [or] 10 or 10-C of the Family Court Act which involves an Indian child, the social services official shall demonstrate to the court that prior to the commencement of such proceeding, [reasonable] active efforts were made to alleviate the need to remove the Indian child from his or her home.  Such efforts shall involve and use available resources of the child’s extended family, the tribe, Indian social services agencies and individual Indian caregivers.


  (e) In any child custody proceeding initiated by a social services official pursuant to section 358-a or 384-b of the Social Services Law or article 7, 10 or 10-C of the Family Court Act, the social services official shall routinely inquire whether the child is [a] an Indian and notify the Family Court in writing where there is a reason to believe the child involved is an Indian.

Subdivision (b) of section 436.1 is amended to read as follows:


    (b)  Child means a person under 21 years of age whose custody, care and custody, or custody and guardianship have been committed to a social services official prior to such person’s 18th birthday pursuant to section 358-a, 384, 384-a or 384-b of the Social Services Law or article 3, 7, [or] 10 or 10-C of the Family Court Act.


Paragraph (3) of subdivision (c) of section 436.5 is added to read as follows: 


   (3)  When the person assuming guardianship is 62 years of age or older, or will be subject to mandatory retirement from present employment within five years of the date of assuming guardianship, such person’s income shall be disregarded in computing annual income.


Paragraph (3) of subdivision (a) of section 441.2 is amended to read as follows:


  (3)  Placement.


      (i)  the child’s care and custody or guardianship and custody have been transferred to an authorized agency pursuant to the provisions of section 383-c, 384 or 384-a of the Social Services Law; or 


      (ii) the child has been placed with a social services official pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act.


Clauses (e) and (f) of subparagraph (iii) of paragraph (4) of subdivision (b) of section 441.22 are amended to read as follows:


  (e)  if the parent or guardian of the child who lacks capacity to consent provides the agency with written permission for the child to be referred for HIV-related testing, and the child has been placed in foster care voluntarily by the parent or guardian in accordance with section 384-a of the Social Services Law, or the child has been placed in foster care as a juvenile delinquent in accordance with article 3 the Family Court Act, or as a person in need of supervision in accordance with article 7 of the Family Court Act or as a destitute child in accordance with article 10-C of the Family Court Act, arrange for the HIV-related testing of the child including obtaining the necessary pre-test counseling for the parent or guardian, written informed consent of the parent or guardian, and post-test counseling for the parent or guardian;


   (f) if the parent or guardian of the child who lacks capacity to consent does not  provide written permission for the child to be referred for HIV-related testing and/or the necessary written informed consent for such testing, and the child has been placed in foster care voluntarily by the parent or guardian in accordance with section 384-a of the Social Services Law, or the child has been placed in foster care as a juvenile delinquent in accordance with article 3 of the Family Court Act, or as a person in need of supervision in accordance with article 7 of the family Court Act or as a destitute child in accordance with article 10-C of the Family Court Act, continue, as part of the on-going casework contacts with the parent or guardian, to discuss the importance of HIV-related testing of the child or seek a court order authorizing HIV-related testing of the child if there is an urgent medical necessity for such testing or if the parent or guardian of the child cannot be located, is incapacitated or is deceased.


Subdivisions (e) and (f) of section 443.1 are amended to read as follows:


Foster family home care.  Foster family home care is temporary or long-term care of a child whose care and custody or guardianship and custody have been transferred to an authorized agency pursuant to the provisions of section 383-c, 384 or 384-a of the Social Services Law or who has been placed with a social services official pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act and who is cared for away from his or her home 24 hours-a-day in a family home with a foster parent duly certified or approved by an authorized agency or certified or approved by a social services commissioner.


Approved home.  An approved home is a home in which temporary or long-term care is provided to a child whose care and custody or guardianship and custody have been transferred to an authorized agency pursuant to the provision of section 383-c, 384 or 384-a of the Social Services Law or who has been placed with a social services official pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act and who is cared for 24 hours-a-day in a family home with a foster parent who is a relative within the second or third degree to the parent(s) or stepparent(s) of the child and who is duly approved by an authorized agency as required by this part.


Paragraph (1) of subdivision (a) of section 443.7 is amended to read as follows:

(1) Allowable circumstances:


   (i)  a child is removed from his or her own home pursuant to section 1021, 1022, 1024, or 1027 of the Family Court Act or a child is removed and placed into foster care pursuant to article 3, 7, [or] 10, 10-B or 10-C of the Family Court Act or section 384-a of the Social Services Law; or


   (ii) a child currently placed in a foster care setting needs to be placed in a foster home and the social services district documents within the uniform case record a compelling reason why such home needs to be certified or approved on an emergency basis.


Subparagraph (i) of paragraph (1) of subdivision (a) of section 628.3 is amended to read as follows:


 (i) destitute children, as such term is defined in section 371(3) of the Social Services Law and section 1092 of the Family Court Act;


Subparagraph (i) of paragraph (2) of subdivision (a) of section 628.3 is amended to read as follows:


  (i) destitute children, as such term is defined in section 371(3) of the Social Services Law and section 1092 of the Family Court Act;   


Paragraph (1) of subdivision (c) of section 628.3 is amended to read as follows:


  (i)  destitute children, as such term is denied in section 371(3) of the 


Social Services Law and section 1092 of the Family Court Act;
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held
by
the
agency
about
this
rule
(include
legislative
comment).
It
must
contain
a
summary
and
an
analysis
of
the
issues
raised
and
significant
alternatives
suggested,
a
statement
of
the
reason(s)
why
any
significant
alternatives
were
not
incorporated,
and
a
description
of
any
changes
made
as
a
result
of
such
comments.
[
]
An
assessment
is
not
attached
because
no
comments
were
received.
[
]
An
assessment
is
not
required
because
this
action
is
for
a
“rate
making”
as
defined
in
SAPA
§102(2)
(a)(ii).
[
]
]
14. Referenced
material
(check
one
box):
[
No
information
is
being
incorporated
by
reference
in
this
rule.
This
rule
contains
referenced
material
in
the
following
Parts,
sections,
subdivisions
or
paragraphs:
AGENCY
CERTIFICATION
(To
be
completed
by
the
person
who
PREPARED
the
notice)
I
have
reviewed
this
form
and
the
information
submitted
with
it.
The
information
contained
in
this
notice
is
correct
to
the
best
of
my
knowledge.
I
have
reviewed
Article
2
of
SAPA
and
Parts
260
through
263
of
19
NYCRR,
and
I
hereby
certify
that
this
notice
complies
with
all
applicable
provisions.
Name
Signature
Address
Telephone
E-mail
Date
Please
read
before
submitting
this
notice:
1. Except
for
this
form
itself,
all
text
must
be
typed
in
the
prescribed
format
as
described
in
the
Department
of
State's
Register
procedures
manual,
Rule
Making
in
New
York
.
2. Rule
making
notices
with
any
necessary
attachments
should
be
e-filed
via
the
Department
of
State
website.
NOTICE
OF
ADOPTION
(Rev.
1/13)
PAGE
5
OF
5
yes
publish
noChange
no
3year
45
noComment
no
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