	CHILD PROTECTIVE SERVICES PROGRAM MANUAL
	Chapter
	Section
	Page
	Date

	
	X
	
	1
	September 2007



X.
CONFIDENTIALITY, SEALING, EXPUNGEMENT, AMENDMENT

Confidentiality:
The records of a child protective service investigation, the information collected as part of that investigation and the existence of the report and investigation itself are all confidential. That confidentiality is provided for in both Federal and State Law. (Section 422 of the SSL, 18 NYCRR, 42 USC)

Sealing/Amending/Expunging:
New York State Laws and Regulations also provide for amending a case record, sealing a case record and expunging a case record when the circumstances warrant such action. (Section 422 of the SSL, Section 424-a of the SSL, 18 NYCRR)

Protection of the confidentiality of information contained in all child abuse and maltreatment records is a federal and state mandate clearly established in Social Services Law and regulation. Additionally, these statutes and regulations provide for expunging or amending case records and computer records when such actions are justified.

A. ACCESS TO INFORMATION (GENERAL)

All information maintained by the Office of Children and Family Services, local social services districts and other authorized agencies must follow regulations designed to protect confidentiality.

A. ACCESS TO INFORMATION (GENERAL)

1. Case Records
All staff must adhere to the established security requirements associated with electronically maintained case record material. Any paper record that contains individually identifiable information must be kept either in rooms that are locked when the records are not in use or in locked files. All such records should be marked "Confidential." Records should be used only by authorized persons whose specific job responsibilities cannot be accomplished without access to individual identifiable information and must not be exposed to anyone else. Records must not be taken out of the place of business unless prior authorization has been obtained. This includes agency staff taking records home. When prior authorization is granted to take records home for a specific function or purpose, these records must be kept in a secure location, not shared with anyone other than those expressly authorized by statute or regulation, and returned the following business day. When records are moved from one location to another, they should be placed in sealed envelopes marked "Confidential." A receipt must be obtained whenever records are delivered to another location. 

A. ACCESS TO INFORMATION (GENERAL)

2.  Clients’ Rights
Client interviews are to be conducted in a manner which maximizes privacy. It is preferable to conduct client interviews in areas adequately screened off from other workers and other clients. Self-contained interviewing rooms or cubicles separated by dividers may achieve this purpose.

In addition clients must be informed about policies regarding records collection, access, utilization and dissemination. Clients applying for services and those clients whose cases are indicated and open for on-going services should be made aware that information from their application will be maintained in the Welfare Management System (WMS), a state-wide computer system, and that all child protective records are stored in the Statewide Central Register.

Clients should be told that a uniform case record is kept. For CPS clients this will include progress notes for all indicated cases and both progress notes and assessment and service plans on all indicated cases that are open for services. 

Additionally, children who are placed in foster care are tracked in the Child Care Review Service (CCRS). CCRS is a statewide computer system containing service plan information and legal, movement, and adoption activities. The child, his/her parent, guardian, attorney, or next of kin may review CCRS individual identifying information by filing a request directly with the State Director of CCRS.
B. ACCESS TO INFORMATION - CPS

All child protective service information is confidential.     

CPS information includes all reports of child abuse and maltreatment including the initial oral report, preliminary report of investigation, determination report, and any follow- up report(s) as well as any other information obtained, reports written or photographs taken concerning those reports in the possession of the department or local departments. 

The law treats indicated reports, and reports currently under investigation differently from unfounded reports.  Section 422(4)(A) of the SSL controls access to indicated reports and reports currently under investigation.  Section 422(5) of the SSL controls access to unfounded reports.

Section 422(4)(A) explicitly lists those persons or entities allowed access to information of pending or indicated child protective services reports, and the circumstances in which access is permitted.
B. ACCESS TO INFORMATION - CPS

1.  Access to CPS Information

INDICATED AND PENDING REPORT FILES.

When information on indicated or pending CPS investigations is released pursuant to Section 422(4)(A) of the SSL, the releasing agency (LDSS/CPS) must redact source information, and any other information that would tend to jeopardize the safety or interests of any person who assisted in the investigation. 

Individuals and organizations given access to indicated or pending CPS reports include: 

· any subject of a report;

· any other persons named in a report; which includes the non-subject parent of a child named in the report and any person actually listed in the report who is not the named subject of the report.  

· a court or grand jury upon a finding that the information is necessary for the determination of an issue before the court or grand jury (e.g., court order, subpoena deuces tecum or grand jury order) (no redaction of source or other redactions required); 

· members of local or regional fatality review team approved by OCFS for the purpose of investigating the death of a child pursuant to Section 422-b of the SSL.

· members of a local or regional multidisciplinary investigative team established under Section 423 of the SSL, for the purpose of investigating reports of suspected child abuse or maltreatment.

· a district attorney, an assistant district attorney or investigator employed in the office of a district attorney, a sworn officer of the division of State Police, of the regional state park police, of a city police department, or of a county, town or village police department or county sheriff's office or department when such official states that such information is necessary to conduct a criminal investigation or criminal prosecution of a person, that there is reasonable cause to believe that such person is the subject of a report, and that it is reasonable to believe that, due to the nature of the crime under investigation or prosecution, such records may be related to the criminal investigation or prosecution.  (no redaction necessary); 

· members of a citizen review panel to carry out the panel’s statutory responsibility pursuant to Section 371-b of the SSL.  Review panel members may not redisclose any identifying information to any person or government official;
· a physician who has before him a child whom he reasonably suspects may be abused or maltreated; 

· a person authorized to place a child in protective custody, such as a peace officer, law enforcement official, SPCC worker, or local district caseworker, and that person has before him or her a child whom he or she reasonably suspects may be abused or maltreated and such person needs this information in order to make a decision whether to place the child in protective custody;

· an authorized agency responsible for the care or supervision of a child who is reported to the SCR; 

· any state legislative committee responsible for child protective legislation; 

· any person engaged in a bona fide research purpose.  However, OCFS must give approval if any information identifying the subjects of the report or other persons named in the report is made available to the researcher.  (no redaction of source necessary with OCFS approval)

· a provider or licensing agency (as defined in 424-a of the SSL) pursuant to the hiring, licensing, or certifying requirements as detailed in Section 424-a of the SSL.  (SCR Database Check process)  Information provided to such agencies under this section of law is limited to a statement as to the existence of an indicated report regarding the applicant.

· the State Commission on Quality of Care for the Mentally Disabled in connection with an investigation being conducted by the commission (no redaction necessary); 

· a probation service conducting an investigation relating to: 

(a) a juvenile delinquency (JD) proceeding; 

(b) a proceeding concerning whether a person is in need   of supervision (PINS)

(c) a custody or habeas corpus proceeding;

But only where there is reason to suspect the child or the child's sibling may have been abused or maltreated and such child or sibling, parent, guardian or other person legally responsible for the child is a person named in an indicated report of child abuse or maltreatment and such information is necessary to make a determination or recommendation to the court; 

· a probation service regarding a person about whom it is conducting an investigation pursuant to article three hundred ninety of the criminal procedure law, or a probation service or the state division of parole regarding a person to whom the service or division is providing supervision pursuant to article sixty of the penal law or section two hundred fifty-nine-a of the executive law, where the subject of investigation or supervision has been convicted of a felony under article one hundred twenty, one hundred twenty-five or one hundred thirty-five of the penal law or any felony or misdemeanor or under articles one hundred thirty, two hundred thirty-five, two hundred forty-five, two hundred sixty or two hundred sixty-three of the penal law, or has been indicted for any such felony and, as a result, has been convicted of a crime under the penal law, where the service or division requests the information upon a certification that such information is necessary to conduct its investigation, that there is reasonable cause to believe that the subject of an investigation is the subject of an indicated report and that there is reasonable cause to believe that such records are necessary to the investigation by the probation service or the state division of parole, provided, however, that only indicated reports shall be furnished;

· the New York City Department of Investigation, provided however, that OCFS must give prior approval, and no information identifying the subjects of the report or other persons named in the report shall be made available to the department of investigation unless such information is essential to an investigation within the legal authority of the department of investigation. (no redaction necessary); 

· a provider or coordinator of services to which CPS or LDSS has referred a reported child or a child's family or to whom the child and/or the child's family have referred themselves at the request of the child protective service or social service district when necessary to enable the provider or coordinator to establish/implement a service plan, or to monitor the provision and coordination of services and the circumstances of the child and child's family, or to directly provide services; a provider of services may include appropriate health care or school personnel; 

· chief executive officers of authorized agencies, directors of day care centers and directors of facilities operated or supervised by the Department of Education, OCFS, the Office of Mental Health or the Office of Mental Retardation and Developmental Disabilities in connection with a disciplinary, administrative or judicial proceeding instituted by any such officers or directors against an employee of such agency, center or facility who is the subject of an indicated report when the incident of abuse or maltreatment contained in the report occurred in the agency, center, facility, or program, and the purpose of such proceeding is to  determine whether the employee should be retained or discharged.

Such agency executives, day care directors, directors of facilities operated or supervised by the State Education Department, OCFS, Office of Mental Health, Office of Mental Retardation and Developmental Disabilities also may access indicated familial CPS reports regarding the employee in question when the indicated familial CPS report has an associated finding of neglect or abuse under Article 10 of the Family Court Act.

· a disinterested person conducting a private- placement adoption investigation (section 116 of the DRL), provided that such disinterested person shall only make this information available to the judge before whom the adoption proceeding is pending. 

· a criminal justice agency conducting an investigation of a missing child where there is reason to suspect such child or such child's sibling, parent, guardian or other person legally responsible for such child is a person named in an indicated report of child abuse or maltreatment and that such information is needed to further such investigation. 

· In relation to a report involving a child in residential care:

the director or operator of the residential facility or program and, the local social services commissioner or school district placing the child, the Office of Children and Family Services, the Department of Education, the Commission on Quality of Care for the Mentally Disabled, the Office of Mental Health, the Office of Mental Retardation and Developmental Disabilities, and any law guardian appointed by a family court to represent the child in residential care involved in the report, and whose appointment has been continued by a family court judge during the term of the placement.

· Release of such information is subject to the limitations of Section 422(9)of the Social Service Law, Section 422(10 of the Social Services Law, and Section 424-c of the social services law.
· A child protective service in another state.  Information is available to out-of-state CPS only when the out-of-state child protective agency certifies that the records and reports on file in the SCR or local district are necessary in order to conduct a child abuse investigation within its own jurisdiction of the subject of the report, and shall be used only for purposes of conducting such investigation and will not be re-disclosed to any other person or agency. 
· A law guardian, appointed pursuant to the provisions of section 1016 of the FCA, at any time such appointment is in effect, in relation to any report in which the respondent in the proceeding in which the law guardian has been appointed is the subject or other person named in the report, pursuant to section 1039-a and 1052-a of the FCA.

· A child care resource and referral program for inquiries involving persons who have requested and agreed to be included in a list of substitute child day care caregivers for employment by licensed or registered day care providers. 

· Officers and employees of the state comptroller or of the city comptroller of the city of New York, or of the county officer designated by law or charter to perform the auditing function in any county not wholly contained within a city, for purposes of a duly authorized performance audit, provided that such comptroller shall have certified to the keeper of such records that he or she has instituted procedures developed in consultation with the OCFS to limit access to client-identifiable information to persons requiring such information for purposes of the audit and that appropriate controls and prohibitions are imposed on the dissemination of client-identifiable information contained in the conduct of the audit. Information pertaining to the substance or content of any psychological, psychiatric, therapeutic, clinical or medical reports, evaluations or like materials or information pertaining to such child or the child's family shall not be made available to such officers and employees unless disclosure of such information is absolutely essential to the specific audit activity and the OCFS gives prior written approval.  (no redaction necessary, with OCFS approval.)

For physicians, and those persons permitted to take a child into protective custody (law enforcement, peace officer, etc.), access to reports regarding a child who is over 18 years of age at the time of the request is restricted to those situations where a sibling or offspring of the child is before the physician or person with authority to take a child into protective custody, and the individual suspects the sibling or offspring to be a victim of abuse or maltreatment.

Any release of information should be documented in the case record. The date and the extent of information released should be recorded. 

Both the SCR and local social services districts are prohibited from releasing the name(s) of or identifying descriptions of the Source of the report.  Specifically protected is the name of the person who has reported suspected child abuse or maltreatment to the SCR and the agency, institution, organization, program or other entity where such person is employed or with which such person is associated without that person's written authorization except to certain persons or officials specified in Law. (See Confidentiality of the Source and Reporter, Section X.B.7) 

Further, both the SCR and local social services districts are allowed to prohibit the release of any information that would identify a person who cooperated (i.e., provided information or evidence) in an investigation of a report where it is reasonably found that the release of such information would be detrimental to the safety or interests of such person. 

When a LDSS receives a request for a copy of the file of an indicated report, or a copy of the file of a report currently under investigation, from the subject or other person named in the report, the local social services district must make available all information in its possession, absent the legally required redactions. 

In responding to the request for child protective information, the cover letter which accompanies the copy of the CPS information should include the following:


· The statutory provisions stating why there were deletions in material provided to the subject of the report (See  Confidentiality of the Source and Reporter – Section X.B.7; and Confidentiality of Persons who Cooperated in the Investigation of the Report, X.B.8); and

· For indicated reports, information about where to write to request amendment of the report and a fair hearing as well as a statement that such request must be made within 90 days of being notified that the report is indicated. (See Request for Review or Amendment, X.C.3)
If a valid request for a copy of a pending investigation file is received by the LDSS before the report is actually unfounded, the LDSS must make a copy of the record available to the requestor.  The fact that the report is unfounded before the copy is sent to the requesting party does not alter the validity of the initial request.     
B. ACCESS TO INFORMATION - CPS

2.  Access to Findings of Reports by Mandated Reporters
The law permits a mandated reporter of suspected child abuse or maltreatment to request the findings of the investigation of that report at the time of making an oral report to the State Central Register or at any time thereafter. If a mandated reporter makes such a request at the time the report is registered by the SCR,   the Intake report will have a “Y” next to the “Summary of Findings” field. 

If a mandated reporter makes the request at any time thereafter, the request must be directed to the appropriate investigative agency.  For familial, foster care, or day care CPS investigations, that is the local department of social services.  For child protective investigations in a residential care setting, the request would go to the OCFS or CQC.

When receiving a request from a mandated reporter, the local district is required to confirm the identity of the person making the request and then inform the individual of the findings of the investigation.
If the request is made prior to the completion of an investigation of a report, the local district can either inform the mandated reporter that the report is under investigation and that it will be providing the determination upon completion of the investigation, or wait until the completion of the investigation to notify the mandated reporter of the report determination. If the request is made after completion of the investigation of the report, the released information must be limited to whether the report is indicated or unfounded. The local district must also inform the mandated reporter that the information being provided is confidential and that re-disclosure of such information is prohibited

Finally, the local district must document the release of the findings of the investigation within the case record. Such documentation must include the date the findings of the investigation are released and the name of the person or official to whom they are released. 

B. ACCESS TO INFORMATION - CPS

3.  Redisclosure of CPS Information
Identifying information contained in SCR reports may not be divulged by those given access, except by the subject of the report or other persons named in the report. The law states "...any person who willfully permits and any person who encourages the release of any data and information contained in the local or statewide register to person or agencies not permitted shall be guilty of a class A misdemeanor". The SCR and the local department of social services should notify the persons provided access to CPS information of this prohibition against redisclosure. 

However, the law does permit the redisclosure of CPS information in certain instances in the following situations: a) Redisclosure between service providers, b) redisclosure by agency executives, c) redisclosure by law enforcement officials, and d) redisclosure by consent of the subject or other person named in the report. 

B. ACCESS TO INFORMATION - CPS

3.  Redisclosure of CPS Information
 a. Redisclosure Between Service Providers
The law permits a provider or coordinator of services to redisclose CPS information including records, reports, or other information to other persons or agencies providing services to the child or family only if the local district has a written agreement, described in the Consolidated Services Plan, with the provider or coordinator of services which includes the specific agencies and categories of individuals to whom redisclosure by the provider or service coordinator is authorized. Such written agreement may be a component of a purchase of service contract. Individuals covered by any agreement should be identified by profession and type of agency. Ongoing exchange of CPS information by persons or agencies given access in order to facilitate the provision or coordination of service is also permitted. Redisclosure of CPS information to individuals or agencies not identified in the agreement is prohibited. 

B. ACCESS TO INFORMATION - CPS

3. Redisclosure of CPS Information
b.
Redisclosure by Agency Executives, Day Care Center Directors
The law permits redisclosure of CPS information by agency executives, day care center directors, and directors of facilities operated or supervised by the State Education Department, Division For Youth, Office of Mental Health, and the Office of Mental Retardation and Developmental Disabilities, if the purpose is to initiate or present evidence in a disciplinary, administrative, or judicial action against an employee who is the subject of an indicated CPS report involving an incident which took place in the agency, center or facility. The intent is to allow redisclosure of CPS information by these persons for the purpose of initiating a case to terminate an employee or to change the terms of employment of an employee and not, for example, to initiate criminal proceedings against an employee. 

B. ACCESS TO INFORMATION - CPS

3. Redisclosure of CPS Information
c.
Redisclosure by District Attorney or Other Law Enforcement Officials

The law also permits redisclosure by a District Attorney or other law enforcement official if the disclosure is necessary in connection with the investigation or prosecution of the subject of the report for a crime alleged to have been committed against another person named in the report and also to initiate court action against the subject.

B. ACCESS TO INFORMATION - CPS

3. Redisclosure of CPS Information
d.
Redisclosure by the Subject of the Report or Other Person Named in the Report

The law gives blanket authority for a subject or other person named in the report to redisclose at that person's discretion. 
B. ACCESS TO INFORMATION - CPS

4. Procedures for Access to Information About Indicated CPS Cases
Requests for access to CPS information by those authorized to obtain access can be directed to either the local department of social services or the Statewide Central Register with the following exceptions: 

B. ACCESS TO INFORMATION - CPS

4. Procedures for Access to Information About Indicated CPS Cases
a. Requests Directed to SCR

Requests by individual organizations cited below should be directed to the SCR.
· Agencies responsible for obtaining database checks pursuant to SSL 424-a must direct requests to the SCR. 

· NYC Department of Investigation (OCFS approval required for information to be released). 

· Chief executive officers of authorized agencies, directors of day care centers, and directors of facilities operated or supervised by the State Education Department, OCFS, Office of Mental Health, and Office of Mental Retardation and Developmental Disabilities who have access to an indicated report when the incident took place in their agency or facility for purposes of commencing a proceeding concerning the continued employment of the subject of the report.


· Those engaged in bona fide research (No identifying data may be released unless they are essential and prior approval has been obtained). Requests for access by those engaged in bona fide research must be sent to the OCFS Bureau of Evaluation and Policy Research.  If the proposed research seems reasonable, the proposal will also be shared with OCFS Counsel’s Office for its review and comments

· a criminal justice agency conducting an investigation of a missing child.

· a disinterested person making a court ordered investigation relating to a private-placement adoption, pursuant to Section 116 of the Domestic Relations Law. 

· a Surrogate Court prior to appointing a legal guardian for a child. 

· a Surrogate or Family Court judge prior to appointing the temporary guardian of a child who is to be adopted. 

· a Surrogate or Family Court judge prior to issuing an order of adoption, pursuant to Section 114 of the Domestic Relations Law. 

· a local social services district to determine whether the non-custodial parent or a grandparent seeking to visit a child placed in foster care pursuant to Article 10 of the Family Court Act is named in an indicated report of child abuse or neglect. 

· an entity from another state responsible for determining whether to approve an application from a person applying to become a foster or adoptive parent, when such person has lived in New York within the last five years.

The SCR is prohibited from releasing the name(s) of or identifying description(s) of the person(s) who have reported suspected child abuse or maltreatment to the Statewide Central Register without that person's written authorization except to certain persons or officials specified in Law.
B. ACCESS TO INFORMATION - CPS

4. Procedures for Access to Information About Indicated CPS Cases
b. Requests Directed to LDSS

The requests by individuals or organizations cited below typically should first be directed to the appropriate local department of social services since it is likely to have additional CPS information needed by the requestor. All requests for access to written information, with the exception of requests by service providers, should be in made writing and signed by the requestor.  Upon receiving a valid written request, the local district shall provide any information available under Section 422 of the Social Services Law

That includes any information collected by, or created by, the local district Child Protective Services Unit unless the local district decides to deny, in whole or in part, access by an individual or organization pursuant to Section 422.4(B) of the Social Services Law. (See Denial of Access by Local Districts, X.B.5)
The local district is prohibited from releasing the name(s) of or identifying description(s) of the person(s) who have reported suspected child abuse or maltreatment to the Statewide Central Register without that person's written authorization except to certain persons or officials specified in Law. (See Confidentiality of the Source or Reporter, X.B.7)

One exception to the physical transfer of copies of CPS information relates to original, non-digital photographs. Original photographs taken concerning such reports are a permanent and vital part of the CPS record and the local district should avoid transferring physical custody of the originals. In the alternative, such photographs could be made available for viewing on-site at the local district or provide photo-copies. 

(i) A district attorney, an assistant district attorney or an investigator employed in the district attorney's office.

The district attorney must receive a copy of any or all SCR reports if a case involves the death of a child, or if a prior request for reports involving the types of allegations contained in the case was made pursuant to section 424(4) of the Social Services Law, or if a referral has been made by Child Protective Services to the district attorney's office for criminal court action pursuant to Section 424(10) of the Social Services Law. However, if the district attorney's office requests additional information other than what was received pursuant to Sections 424(4) or 424(10) of the Social Services Law, or requests any information concerning a Child Protective Services case for which a request or referral pursuant to Sections 424(4) or 424(10) of the Social Services Law has not been made, they must make a written request stating that the information being requested is necessary to conduct a criminal investigation or criminal prosecution, that there is reasonable cause to believe that such person is the subject of the report, and that due to the nature of the crime under investigation or prosecution there is reason to believe that such records may be related to the criminal investigation or prosecution. 

The district attorney may also receive updates which relate to the initial report on a case in which the district attorney has made a written request if the district attorney's need for this information continues to meet the original criteria of disclosure. 

(ii) A sworn officer of the Division of State Police or of a city police department or of a county, town or village police department or a county sheriff's office or department. 

The appropriate local law enforcement entity is entitled to receive certain types of CPS reports, as required pursuant to Sections 424(5-a) and 424(5-b), and no written request for these reports is required.  For other reports, a written request should state that the records and reports are necessary to conduct a criminal investigation or criminal prosecution of a person, that there is reasonable cause to believe that such person is the subject of the report, and that it is reasonable to believe that due to the nature of the crime under investigation or prosecution such records may be related to the criminal investigation or prosecution. 

(iii) Probation Services. 

The written request should state that the probation service is conducting an investigation in accordance with Section 653 of the Family Court Act (custody or habeas corpus); or Article 3 of the Family Court Act (juvenile delinquency); or Article 7 of the Family Court Act (Persons in Need of Supervision) and they have reason to suspect that the child or the child's sibling may have been abused or maltreated and that the report information is necessary to make a recommendation to the court. 

A probation service may also request in writing information when conducting an investigation in accordance with article 390 of the criminal procedure law (pre-sentencing investigation). Further, both a local probation service and State Division of parole may request information when providing supervision under the penal law or executive law. Access to information would be permitted when the subject of the investigation or supervision has been convicted of certain offenses under the penal law which are listed in Section 422(4)(A)(k) of the Social Services Law or has been indicted of any of the listed offenses and, as a result, has been convicted of a crime under the penal law. Access to information would be provided when the probation service or division of parole certifies that there is reason to suspect that such person is the subject of an indicated report and that such information is necessary for making a recommendation to the court or providing supervision. 

Access is limited to indicated reports of child abuse or maltreatment.  Information concerning reports under investigation cannot be shared.  The law does not authorize disclosure in all cases involving probation services.  For example, it does not include adoptions.  Therefore, before disclosure is made the local district must verify that the request by the probation services or division of parole is related to a custody or habeas corpus proceeding, or juvenile delinquency proceeding, or a proceeding to determine whether a person is in need of supervision or is related to a pre-sentencing investigation under the criminal procedure law or for providing supervision under the penal law or executive law. Prior to disclosing to the division of parole or probation service the local district must verify that the request is related to providing supervision under the penal law or executive law. 

(iv) Service Providers 

Local districts are given some discretion in the sharing of information with service providers or coordinators of services. A written request for access by the provider is not required. The sharing of CPS information can occur only if the local district or child protective service has referred a reported child or a child's family to a service provider or coordinator of services for the purpose of delivering or arranging services or continuing service provision and the information is necessary to establish and implement the child and family plan of service. Information may also be shared with service provider or coordinators of services to which the child or the child's family has referred themselves at the request of the child protective service or social services district. A provider or coordinator of services is an individual, agency, or institution identified by the local district as meeting the educational, health, mental health or social service needs of the child and her/his family and is specifically named in the family assessment and services plan or progress notes. 

When sharing information with service providers, discretion should be utilized in determining how minute in detail or how all encompassing the data should be. If an agency is to play an integral role in the implementation of the service plan, it is self-defeating to withhold relevant information that is needed to fulfill its part in that plan. On the other hand, releasing all information contained within the case record, when either a narrower scope or less detail would be sufficient in ensuring that all service providers will be able to fulfill their role, is unjustified.  The Uniform Case Record assessment and service plan forms should be shared with all service providers.  Whenever feasible, efforts to obtain the client’s consent to share such information should be made.

Case information should always distinguish casework impression from fact. Casework opinion or conclusion should be labeled as such. When sharing information about a family where a determination of the allegation is still pending, this fact should be made clear. When a determination is made, service providers should be informed so that they can update their records accordingly (especially if the report was determined to be unfounded). 

B. ACCESS TO INFORMATION - CPS

4. Procedures for Access to Information About Indicated CPS Cases
c.
Requests Directed to Petitioners of Child Protective Proceedings

The Family Court Act permits a respondent (i.e., parents, guardians or other persons legally responsible for a child named in a petition as having abused or neglected a child) and law guardians in Article 10 Child Protective Proceedings to review and photocopy any records relevant to the child protective proceeding which are possessed by the petitioner. Respondents and law guardians are entitled to such information upon demand without a court order, except source information.  All requests for access to case information should be in writing. The petitioner in responding to the request for records is allowed to delete the identities of the sources of reports unless the petitioner intends to offer such reports into evidence in the child protective proceeding. The petitioner also may seek a protective order to withhold records that would likely endanger the life or health of a child. Any records relevant to the child protective proceeding which are made available to the respondent or law guardian should be viewed on-site at the local district. 
B. ACCESS TO INFORMATION - CPS

5. Denial of Access by Local Districts
A local district may withhold in whole or part, access to CPS information by the following individuals or organizations if the district determines such information is not related to the purposes for which it is requested or disclosure will be detrimental to the child named in the report:
· physicians SSL §422(4)(A)(a);

· a probation service, division of parole SSL §422(4)(A)(k); 

· a district attorney, an assistant district attorney, and an investigator employed a district attorney SSL §422(4)(A)(l); 

· sworn officer of the Division of State Police SSL §422(4)(A)(l); 

· a sworn officer of a city, county, town or village police department or a county sheriff's office or department SSL §422(4)(A)(l); 

· the New York City Department of Investigation SSL §422(4)(A)(m); 

· chief executives of authorized agencies, directors of day care centers and directors of facilities operated or supervised by the Department of Education, OCFS, the Office of Mental Health or the Office of Mental Retardation and Developmental Disabilities SSL §422(4)(A)(n);
· providers or coordinators of services SSL §422(4)(A)(o); 

· a criminal justice agency conducting an investigation of a missing child where there is reason to suspect such child or such child's sibling, parent, guardian or other person legally responsible for such child is a person named in an indicated report of child abuse or maltreatment and that such information is needed to further such investigation.  SSL §422(4)(A)(q);

The decision whether to withhold access to CPS information should be made by the district on a case by case basis. Access must be denied if it is not related to the purpose for which the individual or organization is entitled to have access, or if release of the information will be detrimental to the child named in the report.

If denying access in whole or in part, a local commissioner of social services must, within 10 days of receipt of the request, explain in writing to the requestor the reason for the denial. A person or agency identified above who is denied access to CPS information may bring an Article 78 proceeding for judicial review of the denial. 

B. ACCESS TO INFORMATION - CPS

6. Mandatory Information Sharing
In certain situations involving suspected or indicated abuse or maltreatment, specified information must be divulged, including the following:

· mandated reporters including, local CPS workers, must report deaths to the appropriate medical examiner or coroner (See Notification to District Attorney and local Law Enforcement of Certain Reports, IX.G). After investigation, the medical examiner or coroner must report his findings to the police, the district attorney, the local child protective service and the hospital (if the report originated from the hospital) (SSL §418); 

· the local CPS must notify the district attorney by telephone of any report alleging a child has died of suspected abuse or maltreatment and provide him or her with a copy of the report (SSL §424(4)); 

· the local CPS must provide the district attorney's office with a copy of any or all reports containing allegations, for which the district attorney's office has made a prior written request. The local district must provide telephone notice of such reports to the district attorney's office if the district attorney's office requests, in writing, such notice. The written request must specify the kinds of allegations identified on the oral report of which the district attorney's office requires telephone notice and/or copies and must cite the relevant provisions of law (see Communication with District Attorney’s Office and Police Agencies, IV.D.4.b). (SSL§424(4)) 

· The local CPS must give telephone notice and then immediately forward a copy of reports which involve suspected physical injury as described in FCA 1012(e)(i), sexual abuse of a child, or the death of a child to the appropriate local law enforcement entity.  (SSL §424(5-a)) 

· Where a report alleges physical harm, and was made by a mandated reporter, and there have been two reports that were either indicated or under investigation in the past six months, CPS must make a timely assessment whether to provide notice to the appropriate local law enforcement entity.  If CPS determines that notice should be given, it shall give immediate telephone notice and immediately forward a copy of the report to such law enforcement entity.  (SSL§424(5-b)) 
B. ACCESS TO INFORMATION - CPS

7. Confidentiality of the Source and Reporter
The name and identifying information of the Reporter or the Source of the report may not be revealed by OCFS or the LDSS without specific written permission.

When a person or agency requests copies of a child protective services record as per Section 422 of the SSL, OCFS or the LDSS must delete all information identifying the reporting person and source of the report including information regarding the agency, institution, organization, program or other entity where such person is employed or with which such person is associated before releasing copies of the records. If the agency or individual then specifically requests information identifying the person who made the report and/or the source of the report, the OCFS or the local social services department must explain the prohibition against disclosure without written authorization and may choose to seek authorization.  If specifically requested to seek such authorization, the OCFS or local social services department must send the person who made the report and/or the source of the report a letter containing the required departmental language set out in Appendix A4 (Consent to Release Identifying Information). Unless and until the OCFS or the local social services department receives a signed consent from the reporting person and/or the source of the report, it must not disclose any identifying information regarding that person to the requestor.  Identifying information includes the name and location of the institution, agency, organization, or other entity where the person who made the report and the source of the report are associated or employed. 

The law makes an exception to this requirement and provides that the OCFS and the local social services department do not need the written consent of the reporter or source of the report to release information which would identify them to the following individuals and officials: 

· a court or grand jury; However, in instances where someone other than the district has filed a neglect or abuse petition with the court's approval, and the district believes that the life or safety of the source or the person who made the report may be endangered if such person's identity was made known to the subject of the report, the district must bring its concern to the attention of the court and request a modification of the court order granting disclosure or file a motion for a protective order, pursuant to Section 3103 of the Civil Practice Law and Rules, so it can protect such person's identity from becoming known to the subject of the report. 

· the State Commission on Quality and Care for the Mentally Disabled; 

· a district attorney, assistant district attorney or an investigator in the district attorney's office; 

· a sworn police officer of the Division of State Police or a sworn officer of a city police department, or of a county, town, or village police department or county sheriff's office or department;

· the New York City Department of Investigations; and, 

· any person engaged in a bona fide research purpose.

· officers and employees of the state comptroller or of the city comptroller of the city of New York, or of the county officer designated by law or charter to perform the auditing function in any county not wholly contained within a city, for purposes of a duly authorized performance audit, provided that such comptroller shall have certified to the keeper of such records that he or she has instituted procedures developed in consultation with the department to limit access to client-identifiable information to persons requiring such information for purposes of the audit and that appropriate controls and prohibitions are imposed on the dissemination of client-identifiable information contained in the conduct of the audit. Information pertaining to the substance or content of any psychological, psychiatric, therapeutic, clinical or medical reports, evaluations or like materials or information pertaining to such child or the child’s family shall not be made available to such officers and employees unless disclosure of such information is absolutely essential to the specific audit activity and the department gives prior written approval.  Any failure to maintain the confidentiality of client-identifiable information shall subject such comptroller or officer to denial of any further access to records until such time as the audit agency has reviewed its procedures concerning controls and prohibitions imposed on the dissemination of such information and has taken all reasonable and appropriate steps to eliminate such lapses in maintaining confidentiality to the satisfaction of the Office of Children and Family Services. The Office of Children and Family Services shall establish the grounds for denial of access to records contained under this section and shall recommend as necessary a plan of remediation to the audit agency.  Except as provided in this section, nothing in this subparagraph shall be construed as limiting the powers of such comptroller or officer to access records which he or she is otherwise authorized to audit or obtain under any other applicable provision of law. Any person given access to information pursuant to this subparagraph who releases data or information to persons or agencies not authorized to receive such information shall be guilty of a class A misdemeanor;

· the respondent or law guardian as part of discovery in an Article 10 proceeding pursuant to Section 1038 of the Family Court Act if the district intends to offer the report into evidence. However, if the district believes that the life or safety of the source or the person who made the report may be endangered, it must file a motion for a protective order, pursuant to Section 3103 of the Civil Practice Laws and Rules, so as to protect such person's identity from becoming known to the subject of the report. 

B. ACCESS TO INFORMATION - CPS

8. Confidentiality of Persons Who Cooperated in the Investigation of a Report
The Social Services Law provides that information identifying persons who cooperated in the investigations may be redacted from the records prior to providing the record to the Subject or Other Person Named in the report.  However, the SCR and LDSS may only redact such information when it is reasonable to believe that release of the information would jeopardize the safety or interests of such persons.

When possible, the LDSS should check with the persons who cooperated in the investigation before releasing identifying information to the subject or other persons named in the report. The local caseworker should notify the SCR of any person who cooperated in the report who has requested to remain confidential, or who the caseworker believes needs to remain confidential, and the reasons for that request. When the SCR composes the narrative at intake, the SCR staff are trained to only include information that would not reveal the identity of the Reporter or the Source of the report.  Nevertheless, when allegations contained in a report are shared by the local caseworker with the subject or other person named in the report, the caseworker should be careful of their words so as not to reveal the identity of the Source or Reporter. 

In cases involving known domestic violence, the local caseworker should take great care not to release information to the batterer that might endanger any family members.  If a subject or other person named in the report seeks access to information from the local CPS record in instances where such subject or other person named in the report was assessed to have battered an adult in the household, there is a presumption that any information that may reveal the location of the victim of domestic violence (if the victim is not residing with the batterer) should be withheld.  In addition, the local district should notify the SCR to likewise withhold information that may reveal to the batterer the location of the victim of domestic violence.  Additionally, the caseworker should carefully consider the possibility that any family member, friend or individual with a personal relationship with the victim of domestic violence, who cooperated in the investigation, would have his or her safety jeopardized if information identifying them were to be released to the batterer.

It should be noted, however, that circumstances may arise where the identity of the person who cooperated with the investigation may have to be disclosed. One such instance occurs when the court orders the presentation of the case records. If the person who cooperated in the investigation has requested confidentiality, it is suggested that the district inform the court of this request, ask that the court consider withholding the identities and give the basis for this request. 

A second instance is when the respondent or law guardian in an Article 10 proceeding exercises the right pursuant to the Family Court Act to inspect and photocopy any records relevant to the child protective proceeding in the possession of the petitioner (i.e., local district) (See Requests Directed to Petitioners of Child Protective Proceedings, X.B.4.c).  If the district feels that references to the identity of an individual who cooperated in the investigation would place such individual in danger, the district should strongly consider requesting the court’s permission to excise identifying information concerning such person who cooperated in the investigation of the report.

B. ACCESS TO INFORMATION - CPS

9. Confidentiality and Family Court

Any records of proceedings in Family Court are not generally open to public inspection. However, the court in its discretion in any case may permit the inspection of any papers or records.  Any duly authorized agency, association, society or institution to which a child is committed may cause an inspection of the record of investigation to be had and may in the discretion of the court obtain a copy of the whole or part of such record.

An issue of confidentiality arises when child abuse/neglect petitions are filed in Family Court. However, pursuant to a demand pursuant to section 3120 of the civil practice law and rules, a petitioner or social services official shall provide to a respondent or the law guardian any records, photographs or other evidence demanded relevant to the proceeding, for inspection and photocopying. The petitioner or social services official may delete the identity of the persons who filed reports pursuant to section 415 of the social services law, unless such petitioner or official intends to offer such reports into evidence at a hearing held pursuant to this article. The petitioner or social services official may move for a protective order to withhold records, photographs or evidence which will not be offered into evidence and the disclosure of which is likely to endanger the life or health of the child.

The Family Court Act section pertaining to evidence also addresses the subject of privileged communications. Specifically, statutes concerning privileged communications between husband and wife, physician and patient, psychologist and client and social worker and client do not apply in child abuse and neglect hearings. Therefore, information obtained in the course of these relationships may be admissible as evidence in Family Court proceedings involving abuse or neglect.  

B. Access to Information (CPS)

10.  Public Disclosure of Investigative Information

Section 422-a of the Social Services Law provides for public disclosure of information regarding CPS reports and investigations by the local department of social services commissioner under very specific circumstances.  

The commissioner or a city or county department of social services may disclose information regarding the abuse or maltreatment of a child, the investigation thereof, and any services related thereto, if he or she determines that such disclosure is not contrary to the best interests of the child, the child’s siblings or other children in the household and any one of four factors are present.  Specifically, at least one of the following factors must exist: 1) the subject was charged criminally, 2) law enforcement has already revealed the existence of the report/investigation, 3) subject has already revealed the existence of the report/investigation, or 4) the report/investigation involves the death of a child.

Disclosure pursuant to this section of law is discretionary, and is largely intended to provide the public with a greater sense of the interventions and services provided by the child protective service on behalf of abused or maltreated children. 

The remaining portion of this section of the Manual walks through the process a  city or county LDSS Commissioner must engage in when considering  disclosing information pursuant to Section 422-a of the Social Services Law.  Additionally, enclosed in this section of the Manual are guidelines for assisting the determination of whether disclosure may be contrary to the best interests of the child, the child's siblings or other children in the household. 

Section 422-a Process

STEP 1. Four Pre-Conditions (Section 422-a(l))

Unless one of the following four conditions is present, a commissioner is barred from confirming or denying the existence of a report under Section 422-a of the SSL.  The best interest evaluation does not need to be engaged in without one of the following conditions, and no information may be released.  This evaluation is only relevant to release of information under 422-a, and is irrelevant for requests made under section 422(4)(A) of the SSL or section 422(5) of the SSL. 

The four conditions are: 

(a)
The subject of the report has been charged in an accusatory instrument with committing a crime related to a report maintained in the statewide central register.  An accusatory instrument includes:

i. an Indictment, 

ii. an Information
 (either a Simplified, Prosecutors, or Superior Court Information), 

iii. a Misdemeanor Complaint, 

iv. a Felony Complaint; or
(b) A law enforcement agency or official, a district attorney, any other state or local investigative agency or official, or a judge of the unified court system has publicly disclosed, in a report required to be disclosed in the course of their official duties, the existence of the investigation of the abuse or maltreatment of the child by the local child protective service or the provision of services by such child protective service; or
c)
There has been a prior knowing, voluntary, public disclosure by the subject of the disclosed report; or
d) 
The child named in the report has died or the report involves the near fatality of a child.  A "near fatality" means an act that result in the child being placed, as certified by a physician, in serious or critical condition. 

If none of the four conditions are present, no disclosure may be made under Section 422-a of the SSL.  Again, this does not affect requests pursuant to 422(4) or 422(5) of the SSL. 

STEP 2. Best Interests Test (SSL Section 422-a(1), SSL Section 422-a(5)) 

Upon the existence of at least one of the four pre-conditions, the commissioner must determine whether such disclosure would be contrary to the best interests of the child, the child's siblings or other children in the household.  In determining best interests, the Commissioner must consider the child and the child’s family’s interest in privacy, and the effect that disclosure may have on efforts to reunite the family and/or provide services to the family.  Additional assistance in making the best interest determination is found later in this Section.

If the commissioner determines that disclosure would be contrary to the best interests of the child, the child’s siblings or other children in the household, NO disclosure may be made.

STEP 3. Commissioner’s Discretion (Section 422-a(1))
Upon the existence of one of the four pre-conditions and a determination that disclosure would not be contrary to best interests, the commissioner may still decide not to disclose any CPS information based upon the exercise of his or her discretion. 

STEP 4. Notice to Officials (Section 422-a(6))

If the pre-conditions are met, and the commissioner determines that disclosure would not be contrary to best interests, and the decision is made by the commissioner to exercise his or her discretion, the city or county social services commissioner must submit a written statement to the chief county executive officer where the incident occurred.  This written notice to the county executive must be provided prior to disclosure of CPS information.  The written statement to the county executive must identify which one of the pre-conditions referenced in Step 1 is the one upon which disclosure is based.

STEP 5. Stage of Report (Section 422-a(3)) 

The quantity and quality of information available to be disclosed will depend on the report's stage in the investigatory process. 

_____
a) If the investigation is not completed, the response may only be the report is "under investigation." Nothing else may be stated concerning the report. 

Go to STEP 9 

_____
b)
If the investigation has been completed with a determination to unfound and there was a prior disclosure pursuant to Step 5 (a), the response may only be that "the investigation has been completed, and the report has been unfounded." Nothing else may be disclosed concerning the report. 

GO to STEP 9 

_____
c)
If the investigation has been completed with a determination to unfound and a prior request for disclosure pursuant to Step 5(a) has not been made, the response must be cannot confirm or deny the existence of the report.  The response noted in step 5(b) is authorized because of the pre-determination request for information.

Go to STEP 9

_____
d)
If the investigation has been completed and the report has been indicated, with or with out a prior disclosure under (a), the Commissioner must engage in a review of the information to determine precisely what may be disclosed.  For more information on this, go to STEP 7.

Step 6. Restriction on Identities (Section 422-a(4))

Disclosure of the identity or an identifying description of the following persons is prohibited.

· source of the report, 

· the abuse or maltreated child’s siblings, 

· the non-subject parent or other person legally responsible for the child or any other members of the child’s household, except for the subject of the report.  

STEP 7. Medical/Clinical Records (Section 422-a(7))

Prior to any disclosure, the information to be disclosed must be reviewed to determine whether it contains in substance or content any psychological, psychiatric, therapeutic, clinical or medical reports, evaluations or like material or information regarding the child or the child's family. 

Such material or information may not be disclosed unless it applies directly to the cause of the abuse or maltreatment of the child. If it does not, the commissioner may not release such material or information. 

If the material or information is so directly related, any psychological, psychiatric or therapeutic reports, evaluations or like material or information may not be released except after consultation with the local mental hygiene director. 

STEP 8. Content of Disclosable Information 

The commissioner has discretion in determine how much information may be released, once the commissioner has determined they may release any information at all.  The commissioner MAY disclose none, all or some of the following information after completing the preceding STEPS: 

(a) the name of the abused or maltreated child; 

(b) the determination by the local child protective service or the state agency which investigated the report and the findings of the applicable investigating agency upon which such determination was based; 

(c) identification of child protective or other services provided or actions, if any, taken regarding the child named in the report and his or her family as a result of any such report or reports; 

(d) whether any report of abuse or maltreatment regarding such child has been "indicated" as maintained by the statewide central register; 

(e) any actions taken by the local child protective service and the local social services district in response to reports of abuse or maltreatment of the child to the statewide central register including but not limited to actions taken after each and every report of abuse or maltreatment of such child and the date of such reports; 

(f) whether the child or the child's family has received care or services from the local social services district prior to each and every report of abuse or maltreatment of such child; 

(g) any extraordinary or pertinent information concerning the circumstances of the abuse or maltreatment of the child and the investigation thereof, where the commissioner or the local commissioner determines such disclosure is consistent with the public interest. 

STEP 9. Documentation 

Before you disclose any information, make sure you have completed all relevant STEPS. Document your compliance with each STEP, including, but not limited to, STEP 2. Do not proceed if there is any question or ambiguity concerning compliance with Section 422-a. Consult with counsel. If written records are to be disclosed, have the records checked to verify that the content satisfies STEPS 5, 6, 7 and 8. Verify the facts relating to pre-conditions set forth in STEP 1. Keep copy of notice set forth in STEP 4. 

Guidelines for Best Interests Determination

In response to a request for release of child protective information pursuant to Section 422-a of the Social Services Law, the OCFS Commissioner or social services commissioner may disclose information regarding the abuse or maltreatment of a child when such disclosure is not contrary to the best interests of the child, the child's siblings or other children in the household. In determining whether disclosure will be contrary to the best interests of the child, the child's siblings or other children in the household, the commissioner is required by law to consider the interest in privacy of the child and the child's family and the effects which disclosure may have on efforts to reunite and provide services to the family. 

This guideline is intended to provide considerations for counterbalancing an individual's privacy rights and the public's interest in obtaining confidential and often sensitive information. In determining whether disclosure of information would be contrary to the best interests of the child, the child's siblings or other children in the household, the following factors should be taken into account: 

· In the judgment of your staff, yourself and other community service providers involved with the family, will disclosure likely make the child(ren) susceptible to psychological harm or suffer embarrassment and humiliation? 

· Will disclosure of information place the child(ren) at significant risk of physical or emotional harm, as a result of the subject of the report's reaction to the disclosure? 

· Will disclosure of information likely create a situation where the child(ren) could suffer prejudice or negative treatment from such persons as teachers, school administrators, friends, peers, or potential employers? 

· Has the child(ren) already experienced violations of their sense of personal privacy as a result of prior public disclosure and will additional disclosure of child welfare information exacerbate their feelings of violation? 

· Will the delivery of social services to reunite the family likely be undone or setback due to the release of information? 

· Will disclosure of actions taken or services provided to the child or child's siblings including but not limited to health care (i.e. prevention or treatment of pregnancy, diagnosis or treatment of sexually transmitted diseases), other care and counseling relating to diagnosis and treatment of drug or alcohol problems or mental problems likely create a situation whereby the child will be discouraged from seeking these services in the future? 

· Will disclosure of information likely cause the child or other children in the household to be traumatized to the extent where they become unable to assist either the family or criminal court in disposition of the case and/or disrupts the child(ren)'s efforts to resume life as usual and overcome the trauma of their victimization? 

It may be found that disclosing certain information is not contrary to the child's best interests but other information is contrary to such interests. All information considered for disclosure should undergo a best interests determination. 

C. SEALING AND AMENDMENT

1. General Purposes
This section covers issues and procedures related to the sealing of unfounded reports and amendment of any report by the SCR and the local district that investigated the child abuse and maltreatment report. The procedures related to sealing and amendment of CPS records are designed to:

· Protect reports determined to be unfounded and the records related to the unfounded report investigation from misuse; 

· Modify records as necessary and appropriate to maintain accurate records and evidentially valid records. 

C. SEALING AND AMENDMENT

2. Sealing of, and Access to, Unfounded Reports


During the course of investigating reports of suspected abuse and maltreatment, the caseworker must determine whether or not there is some credible evidence to support the allegations of abuse or maltreatment. In those instances when some credible evidence is not found, the law requires that the unfounded report be sealed. Please note: Any report made prior to February 12, 1996 that was determined to be unfounded after investigation, or is unfounded now as a result of an administrative review or a fair hearing decision, must be expunged (deleted) at both the State and local level.

The legal sealing of an unfounded report means that such report is unavailable for use except as legally prescribed. An unfounded report becomes legally sealed on the day that the SCR sends the notice of unfounding to the subject of the report. The sealed report is available only to:
· the subject of the report (SSL§422(5)(a)(iv));

· any of the following organizations when investigating a subsequent report of suspected abuse or maltreatment involving a subject of the unfounded report, a child named in the unfounded report, or a sibling of the child named in the unfounded report (SSL§422(5)(a)(iii)): 
· - a local child protective service,

· - the New York State Office of Children and Family Services (OCFS), 

· - all members of a local or regional multidisciplinary investigative team, 

· - the New York State Commission on Quality of Care and Advocacy for Persons with Disabilities,  

· - the New York State Office of Mental Health, and 

· - the New York State Office of Mental Retardation and Developmental Disabilities; 

· the OCFS for the purpose of supervising a social services district (SSL §422(5)(a)(i));

· the OCFS or the members of a local or regional fatality review team for the purpose of preparing a fatality report as required in the SSL (SSL§422(5)(a)(ii));

· a district attorney, an assistant district attorney, an investigator employed in the office of a district attorney, or to a sworn officer of the division of state police, of a city, county, town or village police department or of a county sheriff's office when such official verifies that the report is necessary to conduct an active investigation or prosecution of alleged intentional false reporting to the SCR. (SSL §422(5)(a)(v)). 

Courts have also held that unfounded and sealed reports may be made available to a court upon order of the court. (People v. Berliner, 179 Misc.2d 844, 686 N.Y.S.2d 673 (1999)

Any unfounded and legally sealed reports that are properly unsealed by the LDSS as part of a subsequent investigation (SSL§422(5)(a)(iii)) should be carefully reviewed for information relevant to the current investigation. It is possible that the information contained in the unsealed report provides no information relevant to the investigation of the current report. However, information from the unsealed report combined with information obtained in the current investigation may provide evidence of a pattern of behavior that may help show abuse or maltreatment. Alternatively, the information in the unsealed report may provide evidence to counter or discredit the current allegations of abuse or maltreatment.

It is important for CPS staff to remember that the existence of one or more unfounded reports is not, in and of itself, a basis for finding some credible evidence of abuse or maltreatment. Similarly, the existence of unfounded reports is not a basis for determining there is not some credible evidence in the investigation of the current report. In no event may a current report be indicated based solely on the existence of prior unfounded reports.

Use of any information from an unfounded report in the current investigation of abuse or maltreatment should be documented in the record of the current investigation. The form that this documentation takes is discretionary and may include re-recording progress note references, and photocopying or electronic copying of documents. Once pertinent information from the unsealed report becomes part of the record of the investigation of the current report, it is available to anyone with legal access to the current report's investigative record. This includes the subject, other persons named in the report, the family court and other service providers. 

Information from the sealed unfounded report that is not incorporated into the current report remains legally sealed and may not be released except under the provisions of 422(5)(a) of the SSL.

C. SEALING AND AMENDMENT

3. Request for Review or Amendment


When a report of child abuse or maltreatment is indicated and the subject of the report disagrees with this determination, the law provides him/her with the opportunity to appeal the decision. The appeal is conducted through the Office of Children and Family Service via administrative review and, when necessary, an administrative hearing.

Procedure to Request Appeal:

The subject of the report must make a written request to the SCR asking that the indicated report be amended. This request must be made within ninety days of being notified that the report is indicated.

If the SCR does not amend the report in accordance with such request within ninety days of receiving the request, the subject shall have the right to a hearing before an administrative law judge of the OCFS to determine whether the record of the report in the SCR should be amended on the grounds that it is inaccurate or that the allegations are not supported by a fair preponderance of the evidence. (SSL§422(8)(a)(i))

Upon receipt of a timely request for review/amendment, the SCR will immediately contact the investigative agency requesting a copy of the case file and any other documentation supporting the determination to substantiate the allegations in the report of abuse or maltreatment against the requesting subject. 
The documents provided by the investigative agency are combined with any materials submitted by the subject requesting review and then forwarded to an administrative review agent for the administrative review. Administrative review is a document review only. However, the administrative review agent is reviewing the material at the “fair preponderance” evidentiary standard, which is a higher standard than "some credible evidence". After review, the administrative review agent will make a decision to "retain", "unfound", "expunge", or "amend" the allegations of the report.
· Retain: all allegations remain substantiated against requesting subject. Report and request are forwarded to the Bureau of Special Hearings of the OCFS for scheduling of a fair hearing. 

· Unfound: All allegations against ALL subjects are unsubstantiated and the Oral Report Date is after February 11, 1996. 

· Expunge: All allegations against ALL subjects are unsubstantiated and the Oral Report Date is before February 12, 1996. 

· Amend: Either 1) One or more allegations against the requesting subject have been unsubstantiated, but at least one allegation remains substantiated at the fair preponderance evidentiary level, or 2) all allegations against the requesting subject have been unsubstantiated, but other allegations against other subjects, who have not yet made a request for review/amendment remain substantiated at the some credible evidence standard. If the allegations that remain substantiated are against the requesting subject, (e.g., they have been reviewed at the fair preponderance level) the report will be referred to the Bureau of Special Hearings for scheduling of an administrative hearing. If all allegations against the requesting subject have been unsubstantiated, then the subject is notified of the decision. No additional appeal is provided. In this case, the report remains an indicated report despite the lack of substantiated allegations against the requesting subject as there remains one or more substantiated allegations against another subject or subjects. 

If a decision is made to unfound the report, both the subject and the investigative agency are notified by the SCR in writing. The SCR and the investigative agency must seal the report as if the report had been originally unfounded. The local district must also inform any other agency which has received a copy of the report of the now unfounded determination so that such agency may update its records.

If the report is amended by the SCR, but the determination remains indicated, the investigative agency must make all appropriate modifications.

C. SEALING AND AMENDMENT

4. Request to Expunge an Unfounded Report


When a report of child abuse or maltreatment is unfounded, the subject may request that the report be expunged before the standard expungement period of ten years after the date of the oral report. OCFS may, in its discretion, grant such request where the source of the report was convicted of making an intentional false report (Penal Law section 240.50) or where the subject of the report presents clear and convincing written evidence that affirmatively refutes the allegation(s) of abuse and maltreatment. The OCFS decision will be based upon the review of written evidence submitted by the subject of the report and any records or information obtained from the state or local agency which investigated the allegation(s).   
C. SEALING AND AMENDMENT

5. Database Check Process and Amendment/Review pursuant to 424-a of the SSL

Certain agencies must, and some may, inquire of the SCR as to whether a person applying for employment, certification or licensure in a child care field is the subject of an indicated report of child abuse and maltreatment on file with the SCR. (SSL§424-a as modified by Valmonte v. Bane, 895 F.Supp. 593, S.D.N.Y., Aug 03, 1995.) When an individual is applying for a position in, or license from, a licensing or provider agency as defined in Section 424-a of the SSL, that agency must inquire of the SCR whether the individual is known to the SCR as a subject of an indicated child abuse or maltreatment report. This applies also to individuals who are seeking to adopt a child from an authorized agency.

The vast majority of database searches conducted by the SCR determine a person is not the subject of an indicated report and the inquiring agency is immediately informed of such. However, when an individual is identified as a subject of an indicated report, the agency is not provided any notification until the applicant's/subject's appeal procedure has been completed.

This appeal process begins with a letter from the SCR to the applicant. This letter informs the applicant: 1) an inquiry has been made; 2) the applicant is a subject in an indicated report on file with the SCR; 3) the applicant has 90 days to request administrative appeal of the indicated report; and 4) if the applicant does not utilize this opportunity for appeal, the inquiring agency will be informed that the applicant is the subject of an indicated report.

If the applicant does not respond to this initial letter, the SCR notifies the inquiring agency that the applicant has been identified as a subject in an indicated report. There is no other information transmitted to the inquiring agency. The inquiring agency does not have a right to a copy of the information on file with the SCR or the SCR report unless the subject of the report provides them with access or they otherwise have a right to access under Section 422(4)(A) of the SSL.

If the individual does request an administrative appeal in response to that letter, the report first goes through administrative review and then, if retained at administrative review, to an administrative hearing.

At the administrative review, the investigation file and any information submitted by the subject of the report is reviewed by the OCFS. It is a document review only. The administrative review will determine if there is a fair preponderance of evidence supporting the indication against the requesting subject. If the administrative review determines there is a fair preponderance of evidence supporting at least one basis for indication, the report is retained, and the matter is sent to the bureau of special hearings for scheduling of a hearing. If there is not a fair preponderance of evidence to support the indication against the requesting subject, the report will be expunged, unfounded or amended. (As discussed in the previous section, a report is expunged if the date of the Oral Report to the SCR is before February 12, 1996 and all allegations against all subjects are unsubstantiated. A report is unfounded and legally sealed if the oral report date is February 12, 1996 or later, and all allegations against all subjects have been unsubstantiated. A report is amended if only some allegations against some subjects are unsubstantiated.)

If the report is retained at administrative review, the subject will have a chance to present evidence to have the report unfounded at an administrative hearing. This right must be made available to the subject before the inquiring agency will receive notice of the existence of the report. The SCR refers the report to the Bureau of Special Hearings, staffed by Administrative Law Judges, for scheduling of an administrative hearing. The SCR also notifies the subject that this report has been retained and referred to the Bureau of Special Hearings. The Bureau of Special Hearings will contact the subject directly to schedule the hearing.

At the administrative hearing, the burden of proof rests on the investigative agency (i.e., LDSS or, for institutional abuse and neglect cases, the State agency which investigated the report) which presents the findings of the investigation. The standard of evidence is a fair preponderance. The appellant may represent her/himself or she/he may have legal counsel in attendance. Both the appellant and the investigative agency will have an opportunity to examine witnesses and submit other evidence to the Administrative Law Judge. The complexity of the report will determine the length of the hearing. 

If the Administrative Law Judge finds a fair preponderance of evidence showing that the subject of the report abused or maltreated a child, the report is retained and the inquiring agency is notified that the individual is the subject of an indicated report. If there is not a fair preponderance of evidence showing that the subject of the report abused or maltreated a child, the report is expunged, unfounded or amended accordingly and the inquiring agency is notified that the individual is not the subject of an indicated report.

C. SEALING AND AMENDMENT

6. Expungement of Records Due to Age or Time Lapse

Indicated reports investigated by child protective services are expunged automatically when the youngest child named in the report turns 28 years old. (SSL§422(6))

Indicated reports of abuse or neglect of a child in residential care are expunged when the youngest child named as a victim turns 28 years old. (SSL§422(6))

All unfounded reports are expunged ten years after the Oral Report Date. The oral report date is used even if the report is initially indicated, but later unfounded through the administrative review or fair hearing process. (SSL §422(5)(b))

In addition, information related to the CPS case will be expunged from CCRS when the report is expunged.

The actual act of expunging the computer record is handled by the CONNECTIONS System staff. When the report is expunged, an expungement report (a list of SCR CASE ID's that were expunged) is automatically generated by the system and sent to the investigative agency (i.e., LDSS or, for institutional abuse and neglect cases, the State agency which investigated the report) and the SCR. When the investigative agency receives the notice, they must take action to destroy any hard copy of the report or other documents, photographs, etc. that are related to the report that are in the possession of the investigative agency.

C. SEALING AND AMENDMENT

7. WMS


Since all indicated child protective cases in receipt of protective services must be authorized in the Welfare Management System (WMS), regulation mandates that information identifying the child as a recipient of child protective services must be expunged no later than three months after the child's eighteenth birthday. If services are or were being provided, other than protective (or preventive), identifying information on those other services will be retained in WMS, including the name of the recipient, but the system will not show the provision of protective (or preventive) services beyond the allowable dates.

(a) Where child protective services are provided for a child who is a subject of an indicated report of child abuse or maltreatment, the WMS shall expunge all information identifying the child as a recipient of child protective services no later than three months after the child's 18th birthday. This process shall include the expungement of the name of the child who is the victim named in the report.

(b) Where preventive services are provided for a child or children and the family pursuant to section 409-a of the Social Services Law, the WMS shall expunge all information identifying that the child or children and the family received preventive services, within three months after the 18th birthday of the youngest child in receipt of preventive services. This process shall include the expungement of the name of the child and the family members in receipt of preventive services. 

(c) Where a person either was or presently is in receipt of services in addition to child protective services and/or preventive services, the WMS shall retain identifying information on those other services, including the name of the recipient, but shall not reflect the providing of child protective services and/or preventive services past the dates set forth in subdivisions (a) and (b) of this section.
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� An information is a verified written accusation by a person, filed with a local criminal court, which charges one or more defendants with the commission of one or more offenses, none of which can be a felony, and at least one of which must be a crime.





